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Prologue

All of us sometimes gobble up the details of a famous couple’s
divorce settlement, worry about whether certain children are suffer-
ing from their parents’ profligate spending, become indignant when
someone close to us fails to meet important economic obligations,
or complain about proposals to cut funding for day-care centers.
When any of those things happens, we enter the territory in which
economic activity and intimacy meet. In that territory, many people
feel that two incompatible forces clash and wound each other: eco-
nomic activity—especially the use of money—degrades intimate re-
lationships, while interpersonal intimacy makes economic activity
inefficient.

In these regards routine social life makes us all experts in the pur-
chase of intimacy. Nevertheless, this book shows that the territory
includes many a surprising corner. American law, for example, em-
ploys significantly different pictures of intimate social life from
those that prevail in everyday American practices. One of this book’s
major objectives, indeed, consists of analyzing the relationship be-
tween everyday practices and legal disputes when it comes to inti-
mate economic interactions. More generally, The Purchase of Inti-
macy deals with how people and the law manage the mingling of
what sometimes seem to be incompatible activities: the maintenance
of intimate personal relations and the conduct of economic activity.
Taboos against romantic affairs in the workplace and against sex for
hire both rest on the twinned beliefs that intimacy corrupts the
economy and the economy corrupts intimacy. Yet, as this book
shows, people often mingle economic activity with intimacy. The
two often sustain each other. You will find the coexistence of econ-
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omy and intimacy hard to understand if you think that economic
self-interest determines all social relations, if you imagine that the
world splits sharply into separate spheres of rationality and senti-
ment, or if you suppose that intimacy is a delicate plant that can
only survive in a thick-windowed greenhouse. This book untangles
those misunderstandings, replacing them with a clearer view of the
conditions under which intimacy and economic activity comple-
ment each other.

Yet the book doesn’t simply dismiss people’s concerns about inti-
macy. A valuable by-product of this inquiry is fresh insight into how
and why people worry so much about mixing intimacy and economic
activity, for example, by fearing that introducing money into friend-
ship, marriage, or parent-child relations will corrupt them. That is
why The Purchase of Intimacy has a title with a double meaning: pur-
chase in the sense of paying for intimacy, but also purchase in the
sense of grasp—how the powerful grip of intimacy affects the ways
we organize economic life. The book shows that people lead con-
nected lives, and that plenty of economic activity goes into creating,
defining, and sustaining social ties.

In 1994, I published a book called The Social Meaning of Money. In
some ways, that book set the stage for this new inquiry. It docu-
mented, for example, the widespread employment of money in a
large number of interpersonal relations and posed the question of
how people manage the conjunction. Yet if you had asked me to
predict in 1994 the subject and contents of my next book, I never
would have expected it to take its present form. The Social Meaning
of Money explored changes in U.S. social practices resulting from
the expansion of monetary transactions. It showed that monetiza-
tion did indeed present Americans with new challenges. But it also
documented that instead of turning away from money or letting
their social relations wither in the headlong pursuit of lucre, Ameri-
cans actually incorporated money into their construction of new
social ties and transformed its meaning as they did so. While still
drawing on historical knowledge, the present book, in contrast,
concentrates on the processes by which people negotiate coherent
connections between intimacy and economic activity. Here eco-
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nomic activity includes uses of money, but goes far beyond money
into production, consumption, distribution, and transfers of non-
monetary assets.

That expansion of the problem leads to new understandings of
the ways in which people actually construct viable interpersonal re-
lations and ways of life. It provides unexpected insights into the
moral discourse and practical distinctions that both ordinary people
and legal specialists employ when dealing with disputed forms of
interpersonal intimacy. So doing, it touches on a question that col-
umnists, critics, philosophers, and politicians often ask: Does the
penetration of an ever-expanding market threaten intimate social
life? Many people have thought so. They have insisted that public
policy must insulate household relations, personal care, and love
itself from an invading, predatory, economic world. This book re-
jects such views. It analyzes how all of us use economic activity to
create, maintain, and renegotiate important ties—especially inti-
mate ties—to other people. It isn’t easy. In everyday life, people
invest intense effort and constant worry in finding the right match
between economic relations and intimate ties: shared responsibility
for housework, spending of household income, care for children and
old people, gifts that send the right message, provision of adequate
housing for loved ones, and much more. Furthermore, when these
matters become the subjects of legal disputes, new distinctions, new
rules, and new definitions of proper behavior in different social rela-
tions come into play. The Purchase of Intimacy shows how these cru-
cial processes work.

Here are some very general questions the book raises and tries to
answer:

• What explains the fears and taboos that surround the mixing
of economic activity and intimate social relations?

• Given the delicacy of mixing economic activity and intimacy,
how do people manage it?

• How do people balance the short-term economic require-
ments of intimate relations (for example, a cohabiting cou-
ple’s food, rent, and transportation) with their long-term ac-
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cumulation of rights, obligations, and shared means of
survival?

• What happens when the mixing becomes a matter of legal
dispute, for example, in contested divorces and claims of
undue influence over a will?

• How well do existing explanations of these matters hold up,
and how must we change them?

• What implications do correct answers to these questions
have for policy on such matters as professional ethics and
payment for personal care?

The Purchase of Intimacy offers answers to all these questions. More
specific problems arise from these general issues. Consider the fol-
lowing, for example:

• How do ordinary people and courts distinguish between le-
gitimate and illegitimate transfers of money between sexual
partners?

• Is paid care for children fundamentally inferior to unpaid
care provided by family members?

• Under what conditions does a divorced parent have a legal
obligation to pay for a child’s college education?

• When kin help each other with household responsibilities,
what moral and legal claims do they acquire on each other’s
estates?

• How do courts go about assigning value to such household
services when they become matters of legal dispute?

In this book, I work out answers to these questions through stories
of how intimate transactions actually play themselves out, notably
in the realms of coupling, caring relations, and household life. I draw
many of my stories from law and the courts, which must often deal
with situations in which people’s intimate transactions degenerate.
There we see clearly the gap between time-honored conventions
and evolving social practices. The cases show both remarkable paral-
lels and fascinating differences between everyday practices and the
law. They also show how the law adjusts to evolving social rules
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and emerging social forms such as unmarried partnerships. Contests
within the law lead to more general issues of public policy, such as
obligations of divorced couples to their children, responsibility for
care of the ill and the aged, rights of same-sex couples, and proper
compensation for household caregiving. Although this book does
not lay out a general program of social reform, it sheds light on why
and how these issues matter.

The book draws especially on the work of social scientists, policy
specialists, and legal scholars. But it also uses a wide range of other
material, for example, reports on compensation to survivors of 9/11
victims, Web sites on financial management, and advice books for
same-sex couples. It presents a number of legal cases in which plain-
tiffs, defendants, lawyers, judges, and juries fought over questions
of intimacy. Despite their legal language, its case materials overflow
with life. They also add up to a new story about intimate relations,
one quite different from the idea of intimacy as a fragile flower that
withers on contact with money and economic self-interest.

Although it analyzes extensive legal materials, this book is not,
however, a legal treatise on intimate relations. As will soon become
very clear, legal scholars energetically and fruitfully take up a num-
ber of issues that arise here, but from different perspectives than
this study employs. My intention is not either to provide surveys of
the history of law concerning intimacy and economic activity or to
analyze the major competing schools of thought within contempo-
rary legal scholarship, much less to resolve existing controversies in
that contentious field. Nor do I say much about how and why legal
treatments of intimacy have changed over time. Yet lawyers and legal
scholars should find the book interesting simply because it looks
hard at the relationship between everyday practices and legal pro-
ceedings. Any reader who has ever become involved in a legal wran-
gle over an inheritance, a broken engagement, a divorce, child care,
obligations to aging parents, or compensation for loss of a loved one
also has something to learn from looking at the legal arena in this
book’s light.

As a result, you can choose between two different ways of reading
the book. You can read it chapter by chapter as I have written it,
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starting with general questions about intimacy and economic activ-
ity, moving on to legal treatments of intimacy, then proceeding
through closer inspections of intimate couples, of caring relation-
ships, and of households to general conclusions, including policy
implications. Or you can turn directly to the topics that interest you
most, for example, by starting with the chapter on households,
which looks hard at household production, consumption, distribu-
tion, transfers of assets, and their connections with intimate rela-
tions before analyzing how household relations become matters of
legal dispute. Either way, I promise you fresh insights into topics on
which we all imagine ourselves to be experts from our own repeated
encounters with intimacy.



Chapter 1

Encounters of
Intimacy and Economy

In the parish of Catahoula, Louisiana, during the 1840s Samuel
Miller lived on his plantation with Patsy, his mulatto slave and sexual
partner. In 1843, as Miller fell ill with dropsy, he sold the land and
his slaves to Hugh Lucas, settling for nine promissory notes of
$3,000 each, to be paid yearly. In April 1844, Miller, who was in
declining health, left Louisiana with Patsy for St. Louis, Missouri.
Before leaving, Miller gave the promissory notes to William Kirk,
asking him to “keep them for Patsy’s benefit” since “he intended to
have her emancipated, and that he wanted the notes to enure to her
benefit” (Cole v. Lucas, 2 La. Ann. 1946, 1948 (1847)).1 The previous
year, Miller had granted Kirk power of attorney, authorizing him to
emancipate Patsy.

Later in 1844, Kirk brought the promissory notes to Missouri
and returned them to Miller. Patsy received her emancipation in
Madison City, Indiana, in May 1844. Back in Missouri, Miller gave

1 All legal citations appear parenthetically in the text only; they are not repeated
in the reference list. Most follow this format: (Name v. Name, Volume Reporter
Opening page number (Court Year)). Depending on the reporter, some case cita-
tions don’t require the court’s name before the date. Occasionally, opinions are
“unreported” by the official reporters but are available on Westlaw or Lexis anyway.
In those instances, an asterisk precedes the page number. In order to make reading
easier, I have departed from legal convention in one regard: where legal sources
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her the notes. He died a week or so later, on May 21. Patsy and
Miller were apparently living in modest circumstances; the inven-
tory of his possessions conducted in January 1845 listed these items:
“One man slave and four children, and one woman who had run
away in October previous, and not since been heard of, a book-
account of $500 against William Kirk, one dinner table, two break-
fast tables, one feather bed and bedstead, one small bedstead or
lounge and one gun” (949–50). After Miller’s death, Cole, Miller’s
former neighbor in Catahoula, traveled to Missouri and bought the
promissory notes from Patsy.

We know of these events and people because the court in Cata-
houla heard a suit by Cole against Lucas, the debtor in the notes.
Cole, as owner of the notes, demanded that Lucas pay him the an-
nual installments. As the suit proceeded, however, a certain Griffin,
representing Miller’s heirs, intervened, claiming ownership of the
promissory notes. Yet the jury hearing this trial ruled against Griffin
and in favor of Cole, confirming Cole as the notes’ rightful owner.

On what grounds could the heirs intervene? Up to this point,
after all, the transactions seemed straightforward. While acknowl-
edging that Miller gave Patsy the promissory notes and that she sold
them to Cole, the family claimed that Patsy had no legal or moral
right to the notes. If the family’s claim was correct, Cole himself
therefore did not have legal ownership of the notes. The case piv-
oted on the relationship between Miller and Patsy: was she Miller’s
slave? Was she his concubine? Or were they essentially man and
wife? If a slave, under Louisiana law she could legally receive no
gifts at all. As a concubine, she could only receive the equivalent
of one-tenth of the value of her lover’s estate in movables, but no
immovables. If his wife, she could receive any gift whatsoever. The
Catahoula jury ruled that the gift was legal because Patsy was already
free at the time she received the promissory notes. They also ac-
cepted Cole’s claim that the more liberal laws of Missouri applied
to her legal status and to the transfer itself.

that repeat a citation typically use the form “(Id. at 85),” I have simply reported the
page number in parentheses: “(85).”
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But the heirs did not give up; they appealed the Catahoula deci-
sion to the Supreme Court of Louisiana. The court accepted the
heirs’ arguments that Miller’s move to Missouri had circumvented
Louisiana law and that Miller’s friends had provided no evidence of
Patsy’s having received the notes after her emancipation. Again, no-
tice what is happening: except for some questions about dates, no
one was disputing that Miller and Patsy had lived together or that
Miller had given her the notes. The critical question was what rela-
tionship they had in the law’s eyes at the time of the gift. The appeals
court that reversed the initial jury verdict was anxious to defend the
Louisiana law: “We have already stated our opinions of the relations
subsisting between the parties to this donation. The disabilities
under which the law places persons who have lived in this condition,
are created for the maintenance of good morals, of public order, and
for the preservation of the best interests of society” (952). Thus,
the court inserted a condemnation of interracial concubinage into a
judgment concerning domicile.

To twenty-first-century eyes, the whole case is astonishing. Here
is a court overturning the efforts of a dying man, who clearly knew
what he was doing, to protect his long-term companion’s financial
welfare. The couple had lived together for some time, and trusted
friends knew of their connection. In fact, the court described their
relationship as “open and notorious.” Yet the appeals court decided
that the legal standing of the relationship invalidated Miller’s gift:
Patsy had been his slave and his concubine. The court chose to in-
terpret those relationships as applying to the moment of transfer.
The issues raised by Patsy’s 1847 case did not disappear with the
coming of the twentieth century. They remain with us today. Courts
still judge bitter disputes about economic rights and obligations es-
tablished by competing personal relationships. They often pit two
different intimate relations against each other: competing claims of
siblings on their parents’ estates, lovers versus estranged spouses,
relatives against close friends, and more. Under the law, which rela-
tions imply what economic rights and obligations?

Settlements for victims of Al-Qaeda’s 2001 suicide attacks on the
World Trade Center and the Pentagon raised a surprising range of
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legal questions in exactly this vein. Seeking to head off the massive
lawsuits against airlines and other organizations that survivors and
families threatened to initiate, the U.S. Congress set up a Victim
Compensation Fund for claimants who could prove their losses and
who would forgo lawsuits. Experienced lawyer Kenneth Feinberg
became the fund’s master, adjudicating thousands of compensation
claims. Feinberg settled most claims with substantial payments
based on formulas assessing present and future financial losses due
to deaths, injuries, and property damage. Yet in numerous cases
more than one person claimed compensation for the same person’s
death. At times, spouses, parents, children, siblings, and lovers all
claimed to be the fund’s rightful beneficiaries.

These claims became especially contentious in the cases of un-
married but cohabiting couples, estranged spouses, and same-sex
households. Fifty-year-old Patricia McAneney, for example, worked
at an insurance company on the 94th floor of 1 World Trade Center,
where she also served as her floor’s fire marshal. She died in the
9/11 disaster. McAneney and her lesbian partner, Margaret Cruz,
had lived together for almost twenty years. New York State, as a
way of dealing with the 9/11 tragedy, recognized such domestic
partnerships; along with New York’s Crime Victim Board, the Red
Cross and other organizations awarded Cruz $80,000. The federal
fund, in contrast, generally appointed a spouse or relative as the
victim’s single official representative. In McAneney’s case, her
brother James claimed and received compensation for his sister’s
death. Cruz bitterly contested the Victim Compensation Fund’s
award exclusively to James.

Cruz submitted her own statement to Feinberg, detailing the
couple’s relationship. As a result, Feinberg doubled the original
award on behalf of McAneney to about half a million dollars, basing
his new estimate on a two-person household. But the fund still paid
the additional money to James, as his sister’s official representative.
James refused to release any of the money to Cruz. At that point,
Cruz filed a lawsuit against James, claiming that at least $253,000
of the award belonged to her. James rejected that claim on the
grounds that under New York State law, Cruz had no legal rights to
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any of his sister’s property: the two women had no legally recogniz-
able bond, they had never registered as domestic partners, and Patri-
cia had died without leaving a will. Cruz replied, however, that

her status as the domestic partner of the victim is authenticated
by the fact that they lived together since 1985; that they re-
cently occupied the same house in Pomona, NY; that they both
paid the mortgage and shared basic household expenses; that
they shared joint credit cards and joint AAA membership; and
they owned a joint mutual fund, naming each other as the bene-
ficiaries of their respective life insurance policies. In addition,
Ms. Cruz notes that both the NYS World Trade Center Relief
Fund and the NYS Crime Victims Board treated her as a surviv-
ing spouse, awarding her the same benefit that she would have
received had she and Ms. McAneney been legally married. (New
York Law Journal 2004: 2)

New York Supreme Court Justice Yvonne Lewis supported Cruz’s
claim. She turned down James McAneney’s request to dismiss
Cruz’s motion and ruled that Cruz was indeed entitled to at least a
portion of the award. The justice explained that “in light of the
plaintiff’s relationship with the deceased, it would seem equitable
that she should receive a portion of any 9/11 fund” (Eaton 2004;
Leonard 2004). Nevertheless, Justice Lewis deferred her final deci-
sion, pending further information from Feinberg concerning the
basis for his increase of the award to McAneney. As recently as July
2004, American courts were still deciding bitter contests over the
legal and economic rights attached to intimate relationships.

Cases argued before the Louisiana Supreme Court in 1847 and
the New York State Supreme Court in 2004 set two major themes
for this book. First, the mingling of economic transactions and inti-
mate relations regularly perplexes participants and observers, and it
does not perplex them because it happens rarely. On the contrary,
people are constantly mixing their intimate relations with economic
transactions. That mixing perplexes observers because of a common
belief that economic rationality and intimate ties contradict each
other, because each such intersection raises delicate questions about



12 C h a p t e r 1

the nature of relationships between those involved, and because
shared economic activities establish strong rights and obligations
among the participants. Second, the legal interpretation of intimate
economic relations causes further perplexity. American law has trou-
ble with those relations because it harbors some of the same suspi-
cions concerning the compatibility of economic calculations with
interpersonal solidarity and because cases that come before the law
usually spring from serious disputes among intimates over who owes
what to whom.

This book takes up these issues by asking three sets of questions.

1. Under what conditions, how, and with what consequences
do people combine economic transactions with intimate
relations?

2. Why and how do they erect complicated stories and prac-
tices for different situations that mingle economic trans-
actions and intimacy?

3. How does the American legal system—attorneys, courts,
judges, juries, and legal theorists—negotiate the coexistence
of economic claims and intimate relations?

The book pursues its three questions by looking both at a wide vari-
ety of actual social practices as well as an array of court cases and
legal disputes concerning intimacy and economic transactions. It
thus explores the purchase of intimacy. I mean purchase in two
senses: first, the frequent supposition that people use money to buy
intimate relations and, second, the grip—the purchase—of intimacy
on the forms and meanings of economic transactions.

The evidence shows, on one side, that over a wide variety of cir-
cumstances people do in fact negotiate the coexistence of economic
interchange and intimate social relations. On the other side, how-
ever, it shows that maintaining their coexistence calls up a series of
distinctions, defenses, and beliefs exerting substantial social power.
Confronted with the mingling of intimacy and economic activity,
participants, observers, legal authorities, and social scientists intro-
duce powerful stories concerning the mutual effects of economic
transactions and intimate social relations. They also introduce cru-
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cial distinctions among different combinations of relations, transac-
tions, and payment media; defend those distinctions with moral
practices; and put pressure on participants to respect relevant moral
and legal codes. These stories and distinctions shape both social be-
havior and legal decisions.

The Catahoula case depended heavily on the proper definition of
Patsy and Miller’s relationship at the time of Miller’s handing of
the promissory notes to Patsy. If the Louisiana appeals court had
recognized them as man and wife, the heirs would have had no
claims whatsoever on the disputed notes; under Louisiana law, mar-
ried couples had every right to own and transfer such media as
commercial paper. Instead, the appeals court chose to interpret the
relationship as slave to master, with the heirs benefiting as a conse-
quence. Thus, at issue were definitions of Patsy and Miller’s rela-
tionship, specification of the rights and duties belonging to that
relationship, questions about the propriety of economic transfers
within the relationship, plus a penumbra of concern about cohabita-
tion between white men and black women (see Davis 1999; Pascoe
1999; Romano 2003; Van Tassel 1995).

For all its embedding in the histories of Louisiana, Missouri, slav-
ery, race relations, and laws of property, the Catahoula legal dispute
does not single out a rare, exceptional, now irrelevant set of circum-
stances. The mingling of economy and intimacy continues to pose
challenges for social practices, judicial doctrines, and sociological
explanation. As recently as 2004, 9/11 cases presented similar chal-
lenges, just as urgent for their participants. Within the range of
American history since the 1840s, this book examines a wide variety
of intersections between economic transactions and multiple forms
of intimacy. Economic transactions include all social interactions
involving consumption, production, and distribution of goods, ser-
vices, or the means of acquiring them—for example, when one sib-
ling buys a car from another, an immigrant father supervises his
daughter’s work in the family’s store, a salesman spreads free sam-
ples among his close friends, or parents lend their children money
for purchase of a home.
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More often than not, the analyses that follow involve transfers of
money. Money ultimately consists not of dollar bills but of account-
ing systems—those systems that produce equivalence among goods,
services, and titles to them, plus the media used to represent value
within the systems. For practical purposes, however, here we can
call the media themselves money. Media range from very specific
tokens, such as merchandise coupons, to extremely general devices,
such as electronic currency transfers. The media used in the eco-
nomic transactions that are the focus of this study most often consist
of legal tender and its close equivalents, such as checks, credit cards,
and commercial paper. I single out money-based transactions for
three reasons: first, because they leave obvious traces in available
records; second, because they dramatize questions of valuation that
arise throughout this zone of mingled intimacy and economic trans-
actions; and third, because many people (including social scientists)
consider monetization an extreme and threatening form of eco-
nomic rationalization (Zelizer 2001).

What about intimacy?2 Like most value-laden terms, intimacy
scintillates with multiple meanings, ranging from cool, close obser-
vation to hot involvement. The Oxford English Dictionary offers
these main definitions: “1. (a) the state of being personally intimate;
intimate friendship or acquaintance; familiar intercourse; close fa-
miliarity. (b) euphemism for sexual intercourse. (c) closeness of
observation, knowledge, or the like. 2. Intimate or close connection
or union.”

Following the OED’s lead, let us think of relations as intimate to
the extent that interactions within them depend on particularized
knowledge received, and attention provided by, at least one per-
son—knowledge and attention that are not widely available to
third parties. The knowledge involved includes such elements as
shared secrets, interpersonal rituals, bodily information, awareness
of personal vulnerability, and shared memory of embarrassing situa-
tions. The attention involved includes such elements as terms of
endearment, bodily services, private languages, emotional support,

2 Bawin and Dandurand 2003; Cancian 1987; J. Cohen 2002; Collins 2004; Davis
1973; Giddens 1992; Hochschild 2003; Neiburg 2003; Simmel 1988; Swidler 2001.
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and correction of embarrassing defects. Intimate social relations
thus defined depend on various degrees of trust. Positively, trust
means that the parties willingly share such knowledge and attention
in the face of risky situations and their possible outcomes. Nega-
tively, trust gives one person knowledge of, or attention to, the
other, which if made widely available would damage the second per-
son’s social standing. Trust in either sense is often asymmetrical—
for example, a young child trusts its parent more than the parent
trusts the child—but fully intimate relations involve some degree of
mutual trust.3

This broad definition of intimacy covers a range of personal rela-
tions, including sexually tinged ties of the type illustrated by Patsy
and Miller, but also those between parent-child, godparent-god-
child, siblings, and close friends. It also extends to the varying de-
grees and types of intimacy involved in the relations between psychi-
atrist-patient, lawyer-client, priest-parishioner, servant-employer,
prostitute-customer, spy–object of espionage, bodyguard-tycoon,
child-care worker–parent, boss-secretary, janitor-tenant, personal
trainer–trainee, and hairdresser-customer. In all these social rela-
tionships at least one person is committing trust, and at least one
person has access to information or attention that, if made widely
available, would damage the other. All these relations, moreover,
generate their own forms of economic transfers.

Legal scholars have sometimes recognized these varieties of inti-
macy, including both wide-ranging personal relations and special-
ized aspects of professional services. Kenneth Karst, for example,
introduces a distinction between two types of intimacy. The first
involves transfer of possibly damaging private information from one
party to the other, information not typically available to third par-
ties. The second entails close enduring relations between two peo-
ple. Karst points out that legally the second typically entails the first.
He goes on to comment: “Personal information disclosed only to a
counselor or doctor may be intimate facts; similarly, even a casual
sexual relationship involves intimacy in the sense of selective disclo-

3 For a survey and synthesis of trust’s place in social structure, see Barber 1983;
for a contrasting view, Weitman 1998.
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sures of intimate information” (Karst 1980: 634n.48). This book
deals with both kinds of intimacy—transfer of personal information
and wide-ranging long-term relations—showing how they connect
and overlap.

In fact, intimate relations come in many more than two varieties.
They vary in kind and degree: the amount and quality of informa-
tion available to spouses certainly differs from that of child-care
worker and parent, or priest and parishioner. The extent of trust
likewise varies accordingly. Because we are dealing with a contin-
uum, exactly where we set the limit between intimate and imper-
sonal relations remains arbitrary. But it is important to see that in
some respects even the apartment janitor who knows what a house-
hold discards day after day gains access to information with some of
the same properties as the information flowing in more obviously
intimate relations. The variety of intimate relations could compli-
cate this book without clarifying its arguments. I have simplified
things through two steps. First, I have concentrated my attention
on longer-term, wider-ranging, more intense relations in which at
least one party gains access to intimate information. Second, within
that range, I have deliberately included and compared different kinds
of intimacy: physical, informational, and emotional. The compari-
son will serve us well, for it counters the widespread suspicion that
some sorts of intimacy are necessarily deeper, more crucial, or more
authentic than others.

Escaping Confusion

Isn’t intimacy a good in itself, a bundle of warm emotions that pro-
mote caring attention? Drawing a continuum from impersonal to
intimate helps us avoid some common, morally tinged confusions
in these regards: intimacy as emotion, intimacy as caring attention,
intimacy as authenticity, and intimacy as an intrinsic good. Many
analysts are tempted to define intimacy by the emotions it typically
evokes, such as intense, warm feelings. This is a mistake. Intimate
relations, from gynecologist-patient to husband-wife, vary systemati-
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cally in how they express or inhibit emotions. Nor (as most doctors
and most spouses know well) does intimacy exclude anger, despair,
or shame. The word intimacy also often calls up caring attention.
Many intimate relations include a measure of care: sustained atten-
tion that enhances the welfare of its recipients. But in other intimate
relationships the parties remain indifferent to each other or even
inflict damage on one another. Abusive sexual relations, for example,
are certainly intimate, but not caring. Such relationships supply risky
information to at least one party and thus entail trust of a sort, yet do
not include caring attention. Intimacy and care do often complement
each other, but they have no necessary connection.

What of authenticity? Analysts of interpersonal relations fre-
quently distinguish between real and simulated feelings, disparaging
simulation with such terms as pseudo-intimacy and emotion manage-
ment. They often draw on the idea that routinization of emotional
expression in such jobs as waitress, flight attendant, or store clerk
deprives the social relations in question of their meaning and dam-
ages the inner lives of the people involved. In such a view, truly
intimate relationships rest on authentic expressions of feeling (see,
for example, Chayko 2002; Hochschild 1983).4 The closer we look
at intimacy, however, the more we discover two flaws in this reason-
ing. First, no single “real” person exists within a given body; feelings
and meanings vary significantly, understandably, and properly from
one interpersonal relationship to another. In fact, the feelings and
meanings that well up regularly in mother-child relationships can
seriously hinder relationships between lovers. Second, simulation of
feelings and meanings sometimes becomes an obligation, or at least
a service, in some sorts of relationships. Just consider intimate rela-
tions between adult children and their aging parents, or between
nurses and their terminally ill patients.

Intimacy, finally, often looks like a good in itself, especially to
social critics who deplore the loss of intimacy in an impersonal

4 For more general discussion of emotions in social life, see Collins 2004;
Hochschild 2003; Katz 1999; Kemper 1990; for the place of emotions in law, see
Kahan and Nussbaum 1996.
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world. Yet a little reflection on undesirable uses of intimacy—date
rape, blackmail, malicious gossip, and more—underlines two more
facts about intimacy. First, it ranges from damaging to sustaining,
from threatening to satisfying, from thin to thick. Second, it matters
sufficiently to its participants and to third parties that people con-
stantly draw moral boundaries between proper and improper uses of
intimacy. Yes, intimacy bears a moral charge, but precisely because
different sorts of intimacy vary in their moral qualities. When peo-
ple distinguish between “true” and “false” intimacy, treating the
“true” kind as a good in itself, they are making just such distinctions.

In all intimate relationships, accordingly, participants and observ-
ers take great care to distinguish them from other relationships that
share some properties with them. As we will see, relations of sexual
intimacy frequently include transfers of money. Those involved,
however, are careful to establish whether the relationship is a mar-
riage, courtship, prostitution, or some other different sort of social
tie. In the absence of sexual intimacy, people also establish fine dis-
tinctions, for example, among caring services provided by physicians,
nurses, spouses, children, neighbors, or live-in servants. In each case,
participants and observers frequently engage in fierce debates about
the propriety of different forms and levels of compensation for the
caring attention involved. They often ban certain combinations of
relations, transactions, and media as utterly improper. Later chapters
of this book will provide innumerable examples of variation and
moral boundary drawing. They will even propose explanations for
variation and moral boundary drawing in intimate social relations.

Take the case of psychotherapy. This sort of relationship is neces-
sarily delicate, since effective treatment depends on the quality of
the relationship itself. A semiofficial American guide to legal issues
in psychotherapy makes the following recommendations concern-
ing payment systems appropriate for a therapeutic relation:

“Special” billing arrangements make the patient “different” and
are associated with an increased opportunity for misunder-
standing (real, displaced, or projected) and, when counter-
transference rears its head, improper or substandard care (cf.
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treating VIP patients). Barter arrangements can be specially
problematic. Money is a very consistent medium of exchange,
and patients’ reactions to it are reasonably predictable and un-
derstandable by the psychotherapist (and judge or jury, if it
comes to that). Trading clinical services for other items, such as
goods or services, although not illegal or necessarily unethical,
complicates treatment and increases the probability of bound-
ary and transference-countertransference problems. The same
applies to free or discounted care. (Reid 1999: 60)

The guide delineates which media (legal tender, no “special billing”)
and transfers (compensation, not barter or gifts) correspond to the
therapist-patient relationship.

In addition, the manual explicitly differentiates between permissi-
ble and impermissible therapist-patient relationships. It specifically
calls attention to markers for the boundaries between permissible
and impermissible relations. When it comes to sexual relations,
some “red flags” symbolizing improper “boundary violations” in-
clude the following:

• Avoiding documentation of incidents or parts of the treat-
ment that reasonable therapists would be expected to note
in the chart (for example, not mentioning gifts, telephone
calls to or from the patient, or sexual material, or the clinical
discussion they should generate).

• Seeing patients of the opposite sex alone in a deserted clinic
or office, especially during odd or evening hours.

• Changing session hours or meeting circumstances to such a
setting without documenting a good reason.

• Seeing patients alone in their homes, or yours.
• Avoiding supervision, consultation, or documentation with

one or two female patients when such activities are routine
for other patients.

• Locking the office door during therapy sessions. (83–84)

The guide also delineates nonsexual therapist-patient “boundary
violations,” including accepting substantial gifts or compensation
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beyond the routine fee from a patient or profiting from a patient’s
“inside information” on an investment. “Your usefulness to pa-
tients,” it declares, “lies in your clinical skills and your separation of
your professional role from other roles better found elsewhere in
their lives” (89–90).

In Ontario, a comparable Canadian text for therapy-providing
psychologists goes even further. It provides an actual matrix of what
the authors identify as problematic “dual relationships.” Dual rela-
tionships, according to the manual, not only threaten the therapeu-
tic bond but also bring therapists the risk of legal penalties. Table
1.1 presents excerpts from that elaborate matrix. Although one
might have thought that sexual predation would constitute the
major risk in such relations, the matrix has two striking features:
first, it warns against a wide variety of nonsexual relations as risky,
and second, sometimes the risk to the therapeutic bond arises from
previously existing relationships rather than the other way round.
As in other professional-client relationships, psychotherapists and
practicing psychologists establish a complex but relatively clear set
of distinctions among appropriate and inappropriate matchings
among relations, media, and transactions.

What explains the proliferation of distinctions, practices, stories,
and moral injunctions concerning the interplay of economic trans-
actions and intimacy? Why do participants, critics, moralists, jurists,
and observers worry so much about finding the “right” sort of com-
pensation for their various intimate relations? What sorts of social
effects are participants and observers producing, or at least trying
to produce?

Separate Spheres? Hostile Worlds?

Social critics and scholars have divided among three clusters of an-
swers to these questions. A first group, the most numerous, have
long proposed the twin ideas of “separate spheres and hostile
worlds”: distinct arenas for economic activity and intimate relations,
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TABLE 1.1.
Risky Dual Relationships for Practicing Psychologists

Prime Professional
Relationship Other Relationship Example

Therapist/Counselor Political A client asks you to join a local constituency
organization and to support a client whom
the client is working to elect. The client is
also soliciting funds for this purpose.

Therapist/Counselor Sexual You have been treating a client for some
time. You find the client attractive; you begin
to dress to please the client; you schedule late
sessions that tend to run long into the eve-
ning. The client has begun to express a desire
to have sex with you.

Therapist/Counselor Business A lawyer, who is one of your best referral
sources, approaches you requesting your
professional involvement concerning per-
sonal problems.

Educational Therapist A student in your class approaches you about
personal problems and asks you for help be-
cause you are seen as competent and trust-
worthy. A variant of this is a request on be-
half of a family member or significant other.

Advocate Therapist You are a member of the advocacy commit-
tee of your collegial body and a local politi-
cian becomes your client.

Adapted from Evans and Hearn 1997: 55–57.

with inevitable contamination and disorder resulting when the
two spheres come into contact with each other. A second, smaller
group has answered “nothing-but”: far from constituting an en-
counter between two contradictory principles, the mingling of eco-
nomic activity and intimacy, properly seen, is nothing but another
version of normal market activity, nothing but a form of cultural
expression, or nothing but an exercise of power. A far smaller third
cluster—to which I belong—has replied that both of the first two
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positions are wrong, that people who blend intimacy and economic
activity are actively engaged in constructing and negotiating “Con-
nected Lives.”5

How does the first view work? An old, influential tradition asserts
the existence of separate spheres and hostile worlds. In this account,
a sharp divide exists between intimate social relations and economic
transactions. On one side, we discover a sphere of sentiment and
solidarity; on the other, a sphere of calculation and efficiency. Left
to itself, goes the doctrine, each works more or less automatically
and well. But the two spheres remain hostile to each other. Contact
between them produces moral contamination. Monetization of per-
sonal care, to take an important example we will revisit later on,
corrupts that care into self-interested sale of services. The doctrine
of hostile worlds rests (sometimes invisibly) on the doctrine of sepa-
rate spheres. Intimacy only thrives, accordingly, if people erect ef-
fective barriers around it. Thus emerges a view of the separate
spheres as dangerously hostile worlds, properly segregated domains
whose sanitary management requires well-maintained boundaries.
Parties to intimate relations often speak the language of hostile
worlds and separate spheres, insisting that the introduction of eco-
nomic calculations into intimate relations would corrupt them. Crit-
ics and analysts often follow their lead.

In a normative version, the hostile worlds view places rigid moral
boundaries between market and intimate domains. It condemns any
intersection of money and intimacy as dangerously corrupting. Love
and sex, Michael Walzer tells us, belong prominently among those
“blocked exchanges”: spheres of life where monetary exchanges are
“blocked, banned, resented, conventionally deplored” (Walzer
1983: 97). In the context of our “shared morality and sensibility,”
he explains, “men and women marry for money, but this is not a
‘marriage of true minds.’ ” Sex is for sale, but the sale does not make

5 Earlier statements of my arguments (e.g., Zelizer 2004) used the terms differen-
tiated ties, bridges, and crossroads to identify the alternative view. All of these terms
catch some of the reality, but connected lives points more directly to the interaction
and interdependence I want to signal here.
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for ‘a meaningful relationship’ ” (103). Or, as Fred Hirsch more
pungently warns: “orgasm as a consumer’s right rather rules it out
as an ethereal experience” (Hirsch 1976: 101). This view springs
from widespread popular concerns. Murray Davis puts it thus:

Sex for money . . . muddles the distinction between our soci-
ety’s sexual system and its economic system. Every transaction
between prostitute and customer is an overlap point at which
each social system exchanges characteristics: sex becomes
commercialized while commerce becomes sexualized. Our so-
ciety’s attempt to avoid this cross-system contamination helps
explain why it forbids us to sell our bodies but not our time,
energy, thought, and behavior—even though most people iden-
tify with the latter at least as much as with the former. (Davis
1983: 274 n.9)

In fact, the feared contamination runs in both directions: ac-
cording to the hostile worlds view, intimacy can also contaminate
rational economic behavior (see Saguy 2003; Salzinger 2003;
Schultz 1998; Williams, Giuffre, and Dellinger 1999). Workplaces,
as James Woods has shown, are typically constructed as asexual
spheres where sexuality looms as “an external threat to an organiza-
tion . . . something that must be regulated, prohibited, or otherwise
held at the company gates” (Woods 1993: 33). What he calls the
“asexual imperative” goes beyond protecting vulnerable workers,
typically women, from sexual harassment. It supports organizational
prohibitions against the use of sexuality to determine matters of
workers’ hire, pay, promotion, or dismissal. One of the worst asper-
sions one can cast against a rising company official is that he or she
slept their way to the top. (Equally damning is the accusation of
having put a lover on the company payroll.) Corruption thus runs
in both directions. Better to keep the separate spheres far apart.

Such worries about the incompatibility, incommensurability, or
contradiction between intimate and impersonal relations are long-
standing and persistent. Since the nineteenth century social analysts
have repeatedly assumed that the social world organizes around
competing, incompatible principles: Gemeinschaft and Gesellschaft,
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ascription and achievement, sentiment and rationality, solidarity
and self-interest. Their mixing, goes the theory, contaminates
both; invasion of the sentimental world by instrumental rationality
desiccates that world, while introduction of sentiment into rational
transactions produces inefficiency, favoritism, cronyism, and other
forms of corruption. Only markets cleansed of sentiment can gener-
ate true efficiency.

The theory gained force with reactions to nineteenth-century in-
dustrial capitalism. Although earlier theorists had often allowed for
the coexistence of solidarity and self-interest, both advocates and
critics of industrial capitalism adopted the assumption that industrial
rationality was expelling solidarity, sentiment, and intimacy from
markets, firms, and national economies (Hirschman 1977; Tilly
1984). Whether they deplored capitalism’s advance, celebrated it,
or treated it as a necessary evil, they commonly agreed on an idea
of contamination: sentiment within the economic sphere generates
favoritism and inefficiency, while rationality within the sentimental
sphere destroys solidarity. Thus strong segregation of the spheres
served both of them. The nineteenth-century ideology of domestic-
ity provided further, powerful justification for the separate spheres
doctrine. Despite some feminists’ critiques, social theorists upheld
separate spheres and hostile worlds views as essential for preserving
the sacredness of the family. In this deeply gendered scheme, house-
holds, women, and children needed protection from the danger-
ously encroaching and aggressively masculine market (Boydston
1990; Cott 1977; Welter 1966).

The theory reappeared in camouflage as organizational analysts
noticed new forms of capitalism emerging after World War II.
Where firms, markets, friendships, families, governments, and asso-
ciations had seemed to be differentiating ever more sharply as capi-
talism advanced, now new organizational forms called forth such
terms as flexible production, hybrid firm, and network forms. Paul
DiMaggio points out that:

for all their diversity, the firms to which researchers called at-
tention shared several notable features: greater suppleness than
their more traditionally bureaucratic counterparts, a greater
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willingness to trust employees and business partners, a prefer-
ence for long-term “relational contracting” over short-term
market exchange for many transactions, a commitment to on-
going technological improvement—and an apparent renuncia-
tion of central features of Weber’s model [of bureaucratiza-
tion]. (DiMaggio 2001: 19)

Given dichotomous theories of sentiment and rationality, the new
organizational forms presented an acute puzzle: wouldn’t such new
ways of doing business eventually suffer inefficiency, cronyism, and
corruption precisely because they breached boundaries between ra-
tionality and sentiment? For the most part, analysts of economic
change clung to the idea of incompatible separate spheres.

Professional students of economic processes have commonly in-
corporated more sophisticated versions of the same doctrine into
their analyses of globalization, commodification, and rationaliza-
tion. They have thought that market expansion inexorably eroded
intimate social ties and narrowed the number of settings in which
intimacy could prosper, while increasing contrasts between such set-
tings and the cold world of economic rationality. They have there-
fore often joined social critics in supposing that twenty-first-century
globalization will undercut caring activity, deplete the richness of
social life, and thus threaten social solidarity. Consider as one in-
stance of this perspective Robert Kuttner’s provocative analysis of
contemporary markets. “As the market vogue has gained force,”
worries Kuttner in Everything for Sale, “realms that used to be tem-
pered by extra-market norms and institutions are being marketized
with accelerating force” (Kuttner 1997: 55). This “relentless en-
croachment of the market and its values” he claims, “turns the shal-
low picture of economic man into a self-fulfilling prophecy” (57).

As if to bid up Kuttner’s already extreme position, activist-critic
Jeremy Rifkin argues that the world of “hypercapitalism,” with its
instantaneous transfers of money and information, is accelerating
and aggravating the substitution of market transactions for genuine
human relationships. “When most relationships become commer-
cial relationships,” he asks, “what is left for relationships of a non-
commercial nature . . . ? [When] one’s life becomes little more than
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an ongoing series of commercial transactions held together by con-
tracts and financial instruments, what happens to the kinds of tradi-
tional reciprocal relationships that are born of affection, love, and
devotion?” (Rifkin 2000: 112). Rifkin’s implied answer: nothing is
left but cold instrumental rationality.

Jean Bethke Elshtain agrees: while “it used to be that some things,
whole areas of life, were not up for grabs as part of the world of
buying and selling,” today, she laments, “nothing is holy, sacred, or
off-limits in a world in which everything is for sale” (Elshtain
2000:47). Hostile worlds doctrines are alive and well in the twenty-
first century. They continue to treat the widespread mingling of
intimacy and economic transactions as a dangerous anomaly, one
that calls forth protective measures against contamination in both
directions.

Money and Intimacy

Take the special case of money. Many social critics concede that
peasant households, craft workshops, and fishing villages inevitably
mingled economic activity and intimate relations, but somehow
escaped the curse of hostile worlds. Elshtain and others reserve
their fears and condemnations for monetized social relations, which
they see as invading intimate spheres as markets expanded across
the globe. Surely the quintessential impersonal medium, goes
the reasoning, draws people into thin, fragile, calculating relations
with others.

By now, however, the idea that money acts as a universalizing,
standardizing medium has taken hard blows. Social scientists, social
critics, and ordinary economic actors all recognize as a practical
matter—if not necessarily as a matter of principle—that food
stamps, subway tokens, local currencies, and commercial paper all
qualify somehow as varieties of money but circulate within restricted
circuits rather than merging into a single homogeneous medium.
Within the zone of money, separate spheres and hostile worlds ideas
figure even more prominently than elsewhere in economic analysis.



E n c o u n t e r s o f I n t i m a c y a n d E c o n o m y 27

A closely related idea dies hard: that money and intimacy represent
contradictory principles whose intersection generates conflict, con-
fusion, and corruption. Thus people debate passionately the propri-
ety of compensated egg donations, sale of blood and human organs,
purchase of child care or elder care, and wages for housewives.

The surprising thing about such debates is their usual failure to
recognize how regularly intimate social transactions coexist with
monetary transactions: parents pay nannies or child-care workers to
tend their children, adoptive parents pay money to obtain babies,
divorced spouses pay or receive alimony and child support pay-
ments, and parents give their children allowances, subsidize their
college educations, help them with their first mortgage, and offer
them substantial bequests in their wills. Friends and relatives send
gifts of money as wedding presents, and friends loan each other
money. Meanwhile, immigrants support their families back home
with regular transmission of remittances.

Collectively, such intimate transactions are not trivial. They have
large macroeconomic consequences, for example, in generating
large flows of cash from rich countries to poor countries and in
transmitting wealth from one generation to the next. As intergener-
ational transmission of wealth illustrates, moreover, intimate trans-
actions also create or sustain large-scale inequalities by class, race,
ethnicity, and even gender. For participants, the secret is to match
the right sort of monetary payment with the social transaction at
hand. That matching depends strongly on the definition of more
general ties among the parties. Indeed, the meanings and conse-
quences of ostensibly similar monetary transfers such as allowances,
remittances, fees, bribes, tips, repayments, charity, and occasional
gifts emerge only from identification of the social ties in question.
All these payments, and more, commonly occur in the company of
intimate transactions, take their meanings from the longer-term so-
cial ties within which those transactions occur, and vary in conse-
quences as a function of those longer-term ties—the limiting and
exceptional case being the tie defined as no more than momentary.

My arguments concerning money, then, constitute no more than
a special case of this book’s general argument. I argue, first, that
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people engage routinely in the process of differentiating meaningful
social relations, including their most intimate ties. They undertake
relational work. Among other markers, they use different payment
systems—media—to create, define, affirm, challenge, or overturn
such distinctions. When people struggle over payments, of course
they often quarrel over the amount of money due, but it is impres-
sive how often they argue over the form of payment and its appro-
priateness for the relation in question. They argue, for example,
over distinctions among payments as compensation, entitlements,
or gifts. When you handed me that hundred-dollar bill, were you
paying me for my services, giving me my weekly allowance, or dis-
playing your generosity?

Second, I argue that such distinctions apply to intimate social re-
lations. People regularly differentiate forms of monetary transfers
in correspondence with their definitions of the sort of relationship
that obtains between the parties. They adopt symbols, rituals, prac-
tices, and physically distinguishable forms of money to mark distinct
social relations. Precisely because of the trust and risk involved, rela-
tional work becomes even more delicate and consequential when
intimacy comes into play. Although hostile worlds doctrines lead to
the expectation that monetary transactions will corrupt such rela-
tions and eventually transform them into impersonal mutual exploi-
tation, close studies of such relations invariably yield a contrary con-
clusion: across a wide range of intimate relations, people manage to
integrate monetary transfers into larger webs of mutual obligations
without destroying the social ties involved. Money cohabits regu-
larly with intimacy, and even sustains it.

So are hostile worlds pure inventions? Examined carefully, hostile
worlds arguments cannot simply be dismissed as fantasies. In their
strong advocacy of separate spheres, people are surely doing some
kind of significant work. As we will see in detail later, in fact, people
regularly invoke hostile worlds doctrines when they are trying to
establish or maintain boundaries between intimate relations that
might easily be confused, for example, when a father employs a
daughter in his firm, or when a lawyer handles his old friend’s di-
vorce. In such circumstances, participants often employ hostile
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worlds practices, using forms of speech, body language, clothing, uni-
forms, and spatial locations to signify whether the relationship be-
tween this man and this woman is boss-secretary, husband-wife, pa-
tron-prostitute, lover-mistress, father-daughter, customer-waitress,
or something else. They thus prevent confusion with the “wrong”
relationship. One of this book’s main aims is to examine when,
where, how, why, and with what effects people involved in intimate
relationships invoke the ideas and practices that segregate ostensibly
hostile worlds from each other.

Nothing-But?

If prevailing analyses of intimacy and economic activity get causes
and effects wrong, but still point to problems real people face, how
can we improve on the faulty arguments of separate spheres and
hostile worlds? One possibility is that some simpler principle—eco-
nomic, cultural, or political—actually explains what is going on; that
is the nothing-but line of argument. The second possibility is that
we need a better account of how people construct and negotiate
their social relations: the connected lives alternative. Let us review
the strengths and weaknesses of nothing-but before going on to this
book’s own account of connected lives.

Impatient with stark dualisms, critics have sometimes countered
separate spheres and hostile worlds accounts with reductionist noth-
ing but arguments: the ostensibly separate world of intimate social
relations, they argue, is nothing-but a special case of some general
principle. Nothing-but advocates divide among three principles:
nothing but economic rationality, nothing but culture, and nothing
but politics. Thus, for economic reductionists caring, friendship,
sexuality, and parent-child relations become special cases of advan-
tage-seeking individual choice under conditions of constraint—in
short, of economic rationality. For cultural reductionists, intimate
relations become expressions of distinct beliefs or ideological
scripts, regardless of what economic connection they may entail.
Others insist on the political, coercive, and exploitative bases of the
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same phenomena. Occasionally, participants in intimate relations
themselves insist on nothing-but: We must run this relationship ra-
tionally; your behavior offends our religion; or “If you don’t ——,
I’ll hurt you.” Social critics and social scientists often follow one or
another of these leads.

Across social science as a whole, economic reductionism has pro-
vided the most coherent and powerful challenge to separate spheres
and hostile worlds views. That category is exemplified by Richard
Posner, who in the tradition of Gary Becker, claims the equivalence
of all transfers as rational quid pro quo exchanges. Posner has cham-
pioned the influential “law and economics” paradigm and pioneered
its extension to sexuality. Take away any cultural camouflage, such
nothing-but theorists maintain, and we will find that intimate trans-
fers—be they of sex, babies, or blood—operate according to identi-
cal principles governing transfers of stock shares or used cars. Con-
sider how Posner justifies the “feasibility and fruitfulness of an
economic approach to [sexuality]”:

The effort may seem quixotic, for it is a commonplace that
sexual passion belongs to the domain of the irrational; but it is
a false commonplace. One does not will sexual appetite—but
one does not will hunger either. The former fact no more ex-
cludes the possibility of an economics of sexuality than the lat-
ter excludes the possibility of an economics of agriculture.
(Posner [1992] 1997: 4–5)

Similarly, David Friedman, another “law and economics” enthusi-
ast, explains why long-term contracts work as efficiently for mar-
riage as for business:

Once a couple has been married for a while, they have made a
lot of relationship-specific investments, borne costs that will
produce a return only if they remain together. Each has be-
come, at considerable cost, an expert on how to get along with
the other. Both have invested, materially and emotionally, in
their joint children. Although they started out on a competitive
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market, they are now locked into a bilateral monopoly with
associated bargaining costs. (Friedman 2000: 172)

“Law and economics” analysts argue that markets provide efficient
solutions. Efficient solutions, they tell us, exhaust the legal prob-
lems posed by intimacy. Intimate relations, in this view, pose the
same problems of choice within constraints as ordinary market
transactions.

Nothing-but cultural theorists, in contrast, replace efficiency, ra-
tionality, and exchange with meaning, discourse, and symbolism. In
its extreme position this view sees cultural representations as de-
termining both the character of intimacy and the place of economic
transfers. Take for instance Noah Zatz’s analysis of the prostitution
exchange as “a site of powerful sexual pluralism, capable of con-
testing hegemonic constructions of sexuality that at first seem far
removed: the movement from anatomical sex to sexuality to identity
and the maintenance of the public/private distinction through the
isolation of sexuality and intimacy from productive work and com-
mercial exchange” (Zatz 1997: 306). While nodding to institutional
features, on his way to this conclusion Zatz argues that prostitution
has no necessary connection to genitalia or to sexual gratification:
“constructivist theories of sexuality need to consider,” he tells us,
“both that sexuality may be nongenital and that genitalia may be
nonsexual” (281).6

A third influential nothing-but analysis holds that intimate rela-
tions are nothing but the result of coercive, and more specifically
patriarchal, power structures. Kathleen Barry’s analysis of the “pros-
titution of sexuality,” for instance, derives women’s sexual subordi-
nation from “gender relations of sexual power” (Barry 1995: 78).
Commercialized sex, as in prostitution, from this perspective is no
different from unpaid sex in rape, dating, or marriage. The problem
here is not commodification but men’s coercion of women.

6 For another example of a culturalist approach, see Laqueur 1990. For an excel-
lent review of prostitution studies, including culturalist analyses, see Gilfoyle 1999.
An influential culturalist account appears in Butler 1990, 1993.
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Common interpretations of the intersection between economic
interchange and intimate relations, as we see, range from the moral
concerns of hostile worlds theorists to the pragmatism of nothing-
but economic views, the constructivism of nothing-but culturalists,
and the political critique of nothing-but power analysts. In the case
of separate spheres and hostile worlds arguments, the spheres of
economic transactions and intimacy remain both morally unbridge-
able and practically antagonistic; in the case of nothing-but views,
only one sphere matters.

In some respects, nothing-but accounts improve on hostile worlds
formulations. Taken together, at least they point out that economic
activity, power, and culture all play significant parts in intimate rela-
tions. Relations tinged by intimacy often do figure crucially in eco-
nomic activity, for example, in remittances within migrant families
and in household production. At times, only an understanding of
cultural distinctions permits us to explain the patterns of connection
between economic activity and intimacy, such as in the payment of
dowry. Sometimes, finally, intimate relations raise serious questions
of power, as when managers seek sexual favors from their employees.
However, none of the nothing-but alternatives by itself provides a
plausible set of explanations for widely observed variation in combi-
nations of economic transactions and intimate relations. In everyday
life, how do people negotiate intersections of economic activity with
intimate social relations?

Connected Lives

In the broadest terms, people create connected lives by differentiat-
ing their multiple social ties from each other, marking boundaries
between those different ties by means of everyday practices, sus-
taining those ties through joint activities (including economic activi-
ties), but constantly negotiating the exact content of important so-
cial ties. In order to understand these complicated processes, we
must begin with three facts that we all experience as human beings
but have trouble talking about.
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First, we construct the most coherent set of social worlds we can
by negotiating and adopting meaningful ties to other people, but
differentiating sharply among the rights, obligations, transactions,
and meanings that belong to different ties. Second, we mark differ-
ences between ties with distinctive names, symbols, practices, and
media of exchange; despite some similarities in emotional intensities
and significance to our lives, we establish sharp distinctions among
our personal ties to physicians, parents, friends, siblings, children,
spouses, lovers, and close collaborators. Third, economic activities
of production, consumption, distribution, and asset transfers play
significant parts in most such relations. Interpersonal relations
within households provide the obvious example: no household lasts
long without extensive economic interaction among its members.

A fourth fact is less obvious, but no less important. In any particu-
lar social setting—not only households, but also workplaces,
schools, churches, and clubs—multiple ties of different kinds coexist
and often extend across the setting’s boundary into other settings.
Ties themselves vary from intimate to impersonal and from durable
to fleeting. But almost all social settings contain mixtures of ties that
differ in these regards. Participants in intimate relations often signal
their connections to others indirectly, in two ways. They do so by
insisting on the special characteristics of their relations, for example,
mother-daughter bonds or relationships with one’s gynecologist.
They also adopt economic practices—forms of payment, routines
for shared work, joint participation in shopping, and so on—that
conform to their understandings of the relationships at hand. These
four facts add up to a picture of connected lives.

My analysis of intersections between intimacy and economic
transactions stems from a more general view of interpersonal rela-
tions. As I see it, all ongoing social relations (intimate or not) include
at least a minimum of shared meanings, operating rules, and bound-
aries separating one relation from another. As a matter of common
sense, for instance, people within a given culture recognize differ-
ences in shared meanings, operating rules, and boundaries between
the relations of store clerk and customer and those of nurse and
patient. In most such relations, institutional supports, widely shared
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definitions, and coaching by third parties reduce uncertainty and
negotiation concerning meanings, rules, and boundaries; few peo-
ple, for example, have much trouble working out how to behave as
student and teacher.

Nevertheless, when relations resemble others that have signifi-
cantly different consequences for the parties, people put extra effort
into distinguishing the relations, marking their boundaries, and ne-
gotiating agreements on their definitions. As we will see later, even
if they engage in sexual intercourse, courting couples commonly
take great care to establish that their relationship is not that of pros-
titute and client. More precisely, to the extent that two relations are
easily confused, weighty in their consequences for participants, and/
or significantly different in their implications for third parties, parti-
cipants and third parties devote exceptional effort to marking what
the relationship is and is not; distinctions among birth children,
adopted children, foster children, and children taken in for day care,
for instance, come to matter greatly for adult-child relations, not to
mention relations to the children’s other kin.

Why, then, does it make any difference how economic activity
intersects with interpersonal relations? Including economic transac-
tions in social relations generally magnifies the effort that people
invest in defining and disciplining their relations. It does so because
the coordination of consumption, distribution, production, and
asset transfers with their consequences now become integral to the
relations. When spouses and lovers succeed in sustaining each oth-
er’s lives, they don’t do it with love alone, but with concrete contri-
butions to their joint material welfare. Still, people vary significantly
in how widely and easily they maintain intimate relations. As a result
of a number of circumstances past and present—including child-
hood socialization, cultural location, status differences between the
parties, and current availability of other intimate relations—people
vary dramatically in the extent to which and the means by which
they seek to expand or contract the degree of intimacy prevailing in
relations that are not already deeply intimate.

Another major point follows directly. People devote significant
effort to negotiating meanings of social relations and marking their
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boundaries. They do so especially when those relations involve both
intimacy and economic transactions. They engage in relational work
of two important kinds. First, they create differentiated ties that dis-
tinguish the relations at hand from others with which they might
become confused, with deleterious consequences for one party, both
parties, or third parties. Second, they sustain, repair, and renegotiate
those ties as new opportunities, threats, and problems arise. Rela-
tional work includes the establishment of differentiated social ties,
their maintenance, their reshaping, their distinction from other re-
lations, and sometimes their termination. Differentiated ties form
in all arenas of social life, including schools, armies, churches, cor-
porations, and voluntary associations. Patron-client relations oper-
ate within firms, for example, just as friendship networks often orga-
nize a great deal of inequality within schools. Because hostile worlds
and nothing-but formulations have most often caused confusion in
the analysis of intimate transactions, I concentrate here on issues
raised by caring, friendship, sexuality, or parent-child relations.

Purchases of Intimacy

Where does the connected lives perspective take us? Stated com-
pactly, the argument pivots on three main points:

1. For each meaningfully distinct category of social relations,
people erect a boundary, mark the boundary by means of
names and practices, establish a set of distinctive under-
standings and practices that operate within that boundary,
designate certain sorts of economic transactions as appro-
priate for the relation, bar other transactions as inappropri-
ate, and adopt certain media for reckoning and facilitating
economic transactions within the relation. All these efforts
belong to relational work.

2. Within the legal arena, a parallel but stylized matching
of social relations, understandings, practices, transactions,
and media occurs. Despite that stylization, legal negotia-
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tions over appropriate transactions by type of relation
draw on prevailing social relations outside the legal arena,
but also influence how people deal with each other in rou-
tine social life.

3. Hostile worlds ideas and practices emerge from the effort to
mark and defend boundaries between categories of relations
that contain some common elements, could be confused,
and would threaten existing relations of trust if confused.

How do intimate relations and economic activities interact?
Maintaining any sort of durable social relations depends on creating
culturally meaningful institutional supports. Consider what hus-
band-wife relations take for granted: among other things, an income
tax code distinguishing between single and married people; busi-
nesses that provide special perquisites for spouses; and couples’
memberships in health clubs. Those same sorts of culturally mean-
ingful institutional supports underlie all intimate social relations. In
fact, such relations only survive with institutional supports. This is
also true for various forms of market relations. These relations like-
wise depend on extensive, meaningful institutional supports, but of
a different sort. Consider for instance auctions, which economists
often proclaim as the purest type of impersonal process, efficiently
matching individual preferences of buyers and sellers. Charles
Smith’s observations (1989) of actual auctions have shown that a
vast set of institutional connections and conventions come into play
and actually undergird the price making.7

We need not deny the distinction between intimacy and imper-
sonality. One dimension of variation in social relations does run
from intimate to impersonal. The quality of transactions within
those relations does vary significantly. But relations also vary in
terms of their durability, scope, predominant activity, and risk. Here
we concentrate on the continuum from intimate to impersonal, only
occasionally examining the other dimensions. Within all such di-

7 On other sorts of markets, see Abolafia 2001; Hochschild 2003: esp. 30–44;
Ingram and Roberts 2000; Keister 2002; Knorr Cetina and Bruegger 2002; Uzzi
and Lancaster 2004; Velthuis 2003; White 2001.
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mensions, people take care to establish boundaries between signifi-
cantly different relations, marking those boundaries by means of
labels and symbolically potent practices. Those boundaries emerge
from interpersonal negotiation. The boundaries change incremen-
tally as people interact within and across them. For example, people
establish, negotiate, and rework boundaries among friends, rela-
tives, and neighbors.

We are, then, dealing with connections among four elements:
relations, transactions, media, and boundaries. Relations consist of
durable, named sets of understandings, practices, rights, and obliga-
tions that link two or more persons. Transactions consist of
bounded, short-term interactions between persons. Media consist
of accounting systems and their tokens. Boundaries consist, in
this case, of known perimeters drawn around distinctive combina-
tions of relations, transactions, and media. Relational work involves
creating viable matches among relations, transactions, media, and
boundaries.

When it comes to economic activity—transactions involving pro-
duction, distribution, and consumption of valuable goods and ser-
vices—people mark relevant boundaries by identifying acceptable
matches of relations, transactions, and media. (The same reasoning
applies to transfers of titles to goods and services, such as inheri-
tance). They distinguish different sorts of social relations, establish
which sorts of transactions belong appropriately to each relation,
employ appropriate media for those transactions, and mark off the
combination by means of names, symbols, and practices. Following
an old American tradition, for example, a boss sometimes awards a
gold watch to a retiring employee. Media often include properly
marked money, but they also range across various forms of barter,
multiple systems of credit accounting, and tokens that bear only
distant connections with legal tender.

Media and transactions often appear to transform relations. The
spread of commercialized child care, in this view, necessarily reduces
the quality of care, as compared with the attention previously pro-
vided by relatives. This view gets things backwards. In fact, as they
choose certain media and transactions, people actually choose rela-
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tions. Take the obvious symbolism of an unmarried man’s placing
of a newly bought diamond ring on the third finger, left hand, of an
unmarried woman. From that moment, in contemporary American
culture, the couple become engaged to marry. The diamond does
not cause the couple’s relationship to change. Instead, the couple
announce their changed relationship by means of the diamond.
Nevertheless, autonomous changes in media and transactions do
sometimes affect the terms by which people conduct social relations.
When governments impose legal tender, for example, gifts of money
and government securities to intimates become more common.
Similarly, when certain kinds of transactions become much more
prevalent, they too transform relations by challenging previous dis-
tinctions. For instance, widespread adoption through commercial
services, expansion of commercial child care, and placement of fos-
ter children by public agencies alter prevailing definitions of parent-
hood. In such cases, people actually begin to renegotiate markers,
boundaries, and relationships. They elaborate new distinctions
among birth children, clients’ children, adopted children, foster
children, children from previous relationships, and so on.

How Intimacy Works

How and why? It will take the rest of this book to answer that ques-
tion adequately. But some preliminary answers deserve attention
now. Over all of history, authorities have built their own templates
of social relations and their boundaries into enforceable obligations
and rights. Over most of history, however, valuation and compensa-
tion have occurred in nonmonetary forms, for example, by awarding
title to land, services, symbols, or persons. That is still true in some
branches of law, notably criminal law, where valuation, retribution,
and compensation commonly concern life, honor, and freedom. In
cases of disaster, accident, and lethal malfeasance, families reckon
justice in terms of retribution, responsibility, and recognition of per-
sonal suffering as well as financial loss.
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Nevertheless, with the expansion of monetized markets, Western
legal systems did shift increasingly to monetary valuation, retribu-
tion, and compensation. Thus the legal arena frequently matches
monetary transactions with social relations, employing standards of
propriety that depend implicitly on templates derived largely from
nonlegal social patterns, as translated into law by lawyers and judges.
The two influence each other: participants in litigation draw on im-
plicit catalogs of social relations that depend heavily on routine so-
cial interaction (and, at least in systems of case law and precedent,
commonly lag behind current practice), but legal decisions (for ex-
ample, conditions of eligibility for public welfare) also influence
routine social relations and distinctions among them.

However confusedly, then, critics of commodification are point-
ing to some changes that actually occurred. Within the law, mone-
tary standards of loss and gain have become increasingly prominent.
As a consequence, such questions as whether an adult wage earner’s
death deserves greater compensation than that of a dependent child
or an aged person have weighed more heavily in legal disputes. More
generally, across the Western world the range of goods and services
available for money has expanded enormously during the last two
centuries; widespread commodification really has happened. Com-
modification, moreover, means that differences in human welfare
depend increasingly on market position.

Where people produce most goods and services outside of orga-
nized market economies, their variable monetary incomes and ac-
cess to monetary capital do not necessarily determine whether they
thrive or suffer. In extensively monetized economies, however, vari-
ation in human welfare depends heavily on differences between high
wages, low wages, and no wages; between generous and stingy public
benefits; between extensive, meager, and no inherited wealth. Fur-
thermore, as wage, benefit, and wealth inequality increase, so do
inequalities in human welfare. In this fundamental regard, commer-
cialization of markets for labor, goods, services, and capital height-
ens the moral dilemmas faced by courts and citizens alike. Monetiza-
tion does not in itself corrupt moral life. But it moves moral
questions increasingly into the arena of cash and carry.
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In all these regards, it helps to separate normative arguments from
the statements of fact, possibility, and cause-effect relations that or-
dinarily accompany them in any program for change. We must rec-
ognize that hostile worlds disputes frequently involve questions of
justice, inequality, power, and exploitation. Simply “letting the mar-
ket do its work” rarely produces equity. Existing markets often gen-
erate inequitable outcomes. This happens for two main reasons.
First, as a result of social experiences over which they have little or
no control, people bring unequal resources into markets. Second,
markets themselves regularly incorporate categorical inequalities,
such as highly unequal rewards for similar work depending on
whether the worker is male or female, employed in a big firm or
toiling at home, providing services to the wealthy or the poor. Even
if (as some economists proclaim) the overall operation of such mar-
kets produces efficiency in the sense of greater output per capita for
equivalent inputs, whole categories of people walk away with lesser
qualities of life. Reformers and radicals often respond to these cir-
cumstances with a hostile worlds conclusion: markets corrupt.

In order to arrive at clearer, more equitable, and more effective
policies, however, we must get past the simple opposition of sus-
taining intimacy and corrupting markets. Any normative program
such as wage equality for women involves not only a statement of
preferences (it would be better if women received equal wages for
equal work) but also statements of fact (where we stand now), state-
ments of possibility (how equity would actually work), statements of
cause and effect (what it would take to get from here to there). To
understand fact, possibility, and cause-effect relations, we have no
choice but to unpack existing relations between various forms of
intimacy and economic transactions. Clearer descriptions and expla-
nations will therefore facilitate the development of normatively su-
perior programs. The idea of connected lives promotes clearer de-
scriptions and explanations of what happens when intimacy and
economic activity coincide.

The twenty-first century may well bring terrifying changes in so-
cial life, but they will not occur because commodification in itself
generally destroys intimacy. This book challenges the widespread
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assumption that markets ipso facto undercut solidarity-sustaining
personal relations. It offers an alternative to the conventional ac-
count of interplay between market transactions and personal rela-
tions. Its analysis of connected lives shows that across a wide range
of intimate relations, in the provision of personal care, and in the
complexities of household life, people manage the mingling of eco-
nomic activity and intimacy by creating, enforcing, and renegotiat-
ing extensive differentiation among social ties, their boundaries, and
their appropriate matching with commercial media and transactions
of production, consumption, and distribution.

Intimacy, Law, and Economic Activity

The following chapters draw extensively on American legal disputes.
Scrutiny of such disputes shows, among other things, that relational
work takes distinctive forms in the legal arena. The law, for example,
defines spouses’ mutual rights and obligations somewhat differently
from spouses’ own definitions of those relations. This book’s treat-
ment of American law cases may, however, strike professional legal
scholars as odd, or even dangerous. Nowhere does the book offer a
general description for American law’s treatment of intimacy, much
less an explanation of how intimacy came to occupy its peculiar posi-
tion in the law. Sometimes it offers historical sketches of significant
changes in the legal treatment of issues bearing on intimacy, such
as women’s compensation for loss of their husbands’ caring atten-
tion. But those sketches never reconstruct in detail the legal process
that produced the changes or deal systematically with their implica-
tions for legal procedures.

Overall, I have chosen the most general legal doctrines and prac-
tices as I understand them. Two features of the American system
make my approach risky and perhaps even offensive to legal special-
ists. The first is the considerable variation among courts and areas
of law—especially of state courts—with regard to the precise doc-
trines and practices employed when it comes to intimacy and eco-
nomic transactions. We have already seen how discrepancies be-
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tween the laws of Louisiana and Missouri shaped the 1840s Cole v.
Lucas case. The second feature is the constantly changing and con-
tested character of existing laws. American law operates through ad-
versary proceedings and competition among arguments. The laws
that deprived Patsy of her inheritance in 1847 have disappeared, but
the laws that govern claims of 9/11 survivors for compensation live
despite intense contestation today. Legal contestation means that at
any given point in time, contradictory doctrines, practices, and rul-
ings prevail in one segment or another of the American legal system.
Instead of noting these variations and discrepancies each time they
come up I have opted for points of convergence.

Specific legal cases often appear in the book to make points con-
cerning how lawyers, judges, and legal scholars handle the delicate
distinctions that almost always arise in disputes over the intersection
of economic transactions and intimate personal relations. After an
extensive search of law review articles, treatises, and casebooks,
complemented by consultation with specialists in the field, I located
several hundred cases. From those I selected a set of exceptionally
well-documented cases that illustrate the range of variation in dis-
putes conjoining contested economic transactions and intimate rela-
tions. I make no claim whatsoever to have assembled a representa-
tive sample of all such cases.

While respecting the best legal scholarship on the subject, fur-
thermore, I do not offer my own survey, synthesis, or critique of the
present state of the relevant law, much less lay out or endorse pro-
grams of legal reform. Readers will find me taking normative posi-
tions from time to time, notably when it comes to inequalities in the
legal treatment of intimacy by gender, class, or race. Still, the book’s
value does not pivot on its evaluations, implicit or explicit, of Ameri-
can law’s present condition. Instead, The Purchase of Intimacy con-
centrates on demonstrating parallels and contrasts between the
treatment of intimate economies in everyday life and in the legal
arena. Each serves to illuminate the other, as we witness how regu-
larly participants on both sides must deal with the incessant min-
gling of economic and intimate relations, yet try repeatedly to treat
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economic and intimate relations as though they were independent,
even antagonistic, essences.

The following chapter examines how legal doctrine and practice
approach the conjunction of intimacy and economic transactions.
When, why, and how does the American legal system contemplate
the economic valuation of intimacy? I then turn to three chapters
dealing with different arenas of intimacy—coupling, caring, and
household life—in each one comparing and connecting routine so-
cial practices and legal approaches. The book concludes by re-
turning to the general issues of this chapter.

Appendix:
A Note on Intimacy in Economic Sociology

Within the social sciences, sociologists and anthropologists have
taken the major responsibility for describing and explaining intimate
relations. My analyses will frequently refer to anthropological stud-
ies, but will draw especially on sociology. This appendix provides a
brief overview of relevant discussions in economic sociology for
those who have a special interest in the field.

Sociologists have long wavered between hostile worlds and noth-
ing-but accounts of economic processes. The hostile worlds view
rested on the separate spheres idea: a sharp division between econ-
omy and society, with the one embodying impersonal rationality and
the other intimate sentimentality. Such theorists as Talcott Parsons
saw society as providing the normative and social context for mar-
kets, but assumed economic and personal spheres were highly differ-
entiated from each other and operated on the basis of contradictory
principles. While attempting to specify the articulation of family
and market, Parsons drew on conventional polarities: “the prototyp-
ical institution of the modern economy is the market, but inside
the family anything too much like market relationships, especially
competitive ones, are, if not totally excluded, very significantly lim-
ited” (Parsons 1978: 15).
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As economic sociology grew into a self-defined specialty, it im-
plicitly accepted such divisions between a market sphere and a non-
economic sphere. However, economic sociologists began to con-
sider the social structure that underlies what they continued to
regard as a semiautonomous economic sphere. This led people
into a variety of nothing-but explanations. Although studies of
consumption and household economies have often adopted cultural
and political reductionism, within self-defined economic sociology,
economic reductionism has been most common. Nothing-but eco-
nomic arguments often come into play when economic sociologists
interpret a wide variety of social processes in ways that resemble
the neoclassical paradigm of individual choice within constraints. In
such views, religion, warfare, sport, and various forms of intimacy
look much like market operations.

More recently, economic sociologists have worked hard to move
beyond hostile worlds and nothing-but economic reductionism.
They do so by treating economic processes and behavioral assump-
tions—such as markets, rationality, or self-interest—as products of
underlying social processes. As Harrison White puts it, market ac-
tivity is “intensely social—as social as kinship networks or feudal
armies” (White 1988: 232; see also White 2001). Yet, current eco-
nomic sociology has not yet fully relinquished its hostile worlds tra-
dition. The field repeatedly focuses on firms and corporations—al-
legedly “true markets”—while relegating other forms of economic
activity (such as gift transfers, informal economies, households, and
consumption) to a nonmarket world.

Scholars developing alternative views nevertheless provide more
radical departures from standard treatments of intimate economies;
first, by expanding the definition of work; second, by shifting the
emphasis to recognition of differentiated social ties; third, by look-
ing at the actual content of transactions among economic actors, and
fourth, by locating cultural content within those very transactions
instead of treating culture as external constraint. They map the
crossroads of interpersonal relations and economic activity. Chris
Tilly and Charles Tilly, for instance, define work in ways that di-
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rectly challenge the separate spheres/hostile worlds split vision:
“Work,” they emphatically declare, “includes any human effort add-
ing use value to goods and services. Only a prejudice bred by West-
ern capitalism and its industrial labor markets fixes on strenuous
effort expended for money payment outside the home as ‘real work,’
relegating other efforts to amusement, crime, and mere housekeep-
ing” (Tilly and Tilly 1998: 22). Work’s many worlds, therefore, in-
clude employment for wages but also unpaid domestic labor, barter,
petty commodity production, and volunteer work.

Paul DiMaggio and Hugh Louch’s analysis (1998) of consumer
behavior illustrates the second shift toward recognizing differenti-
ated social ties. As they survey preexisting noncommercial ties be-
tween buyers and sellers in consumer transactions involving the pur-
chase of cars and homes, as well as legal and home repair services,
DiMaggio and Louch find a remarkably high incidence of what they
call within-network exchanges. A substantial number of such trans-
actions take place not through impersonal markets but among kin,
friends, or acquaintances. Noting that this pattern applies primarily
to risky one-shot transactions involving high uncertainty about
quality and performance, they conclude that consumers will be more
likely to rely on such noncommercial ties when they are unsure
about the outcome.

Looking at the actual content of transactions among economic
actors, Nicole Woolsey Biggart observes the operation of intimate
ties within direct selling organizations. Companies such as Amway,
Tupperware, or Mary Kay Cosmetics, far from introducing narrow
professionalized relations, rely on intimate social networks for
merchandising their products. Close relatives—spouses, mothers,
daughters, sisters, brothers, cousins, or nephews—sponsor each
other into the organization. Moreover, direct selling is perceived as
strengthening marriage and family bonds. Because blue-collar
women, Biggart observes, often define direct selling “as a sideline
and not a ‘real job,’ they can have the happy combination of making
money and being an ‘at home’ mother.” She reports a revealing
statement by a Tupperware dealer:



46 C h a p t e r 1

I was driving my son and four friends to a birthday party, and
I heard them talking in the back about their moms working.
And one of the kids says, “Say, does your mommy work?” And
he goes, “No.” That’s what I want. I don’t want them to think
I work. They don’t even think that I have a job because I’m not
gone from eight to five. (Biggart 1989: 82)

As they describe their reality, ironically, participants themselves re-
create the ideas and practices of separate spheres and hostile worlds.

What about cultural content? My own earlier analyses of mone-
tary transfers located cultural content within social ties rather than
seeing culture as external to those ties. For example, the crucial dis-
tinctions among gifts, compensation, and entitlements show how
people differentiate forms of payments in correspondence with their
definitions of the sort of relationship that exists between the parties.
They adopt symbols, rituals, practices, and physically distinguish-
able forms of money to mark distinct social relations and forms of
monetary transfers (Zelizer 1994).

Economic sociologists studying intersections of economic inter-
change and intimate ties, in short, long hesitated between hostile
worlds and nothing-but formulations. They never arrived at a satis-
factory adjudication among such views because the social reality in
question requires not a choice between the two, but their transcen-
dence. Recognition of differentiated ties, each involving distinctive
forms of economic transaction, offers an exit from the impasse. The
connected lives conception promotes superior explanations.



Chapter 2

Intimacy in Law

We return to Louisiana more than a century later. In 1958, super-
market entrepreneur John G. Schwegmann Jr. began dating, and
bedding, sixteen-year-old Mary Ann Blackledge. They continued to
have sexual relations when they started living together in May 1966.
At that point, according to Blackledge, the middle-aged, twice di-
vorced Schwegmann offered to “share everything” with her, and she
said “okay.” They cohabited for twelve years, until May 1978. Dur-
ing that time, they continued to share bed and board. Schwegmann
supported Blackledge, paying her dental and medical bills, clothing,
entertainment, and travel expenses, as well as providing her with a
monthly allowance check. Meanwhile, she served as his companion,
housekeeper, cook, and chauffeur. She also cared for Schwegmann’s
daughter Melba Margaret, and for Schwegmann himself after he
had a stroke. Blackledge further collaborated as business adviser,
political assistant, and confidante to Schwegmann and the corpora-
tions he controlled; for example, she helped compose newspaper ads
and offered investment advice. Although Blackledge moved out in
1978, their sexual relations continued thereafter when she visited
Schwegmann at his house. So did his monthly allowance checks.
According to Blackledge, “John and I made all the commitments
and agreements to each other that anyone would take when they got
married,” including sexual fidelity.
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Once again, we know about this couple’s history because it later
came to trial. Blackledge sued Schwegmann, his two children, and
his corporate holdings for substantial compensation beyond the
monthly check she had been receiving (Schwegmann v. Schwegmann,
441 So. 2d 316 (La. Ct. App. 19833)). In her suit, Blackledge alleged
multiple breaches of contract—of an explicit oral agreement to split
the returns from their efforts evenly, an implicit agreement to com-
pensate her for multiple contributions to the relationship, and de
facto establishment of a universal partnership, giving her claim to
all of Schwegmann’s property.

Both the trial court and the court of appeals emphatically rejected
all of Blackledge’s claims but one: compensation for her services to
Schwegmann’s businesses. Unlike husbands and wives, concubines
and their paramours, declared both courts, have no rights in each
other’s property. As the appeals court noted, “The law could scarce
be plainer: a sharing of bed and table, for a night or for a lifetime,
does not by itself constitute marriage” (323). Nor could Blackledge
collect for her domestic services, as they were “inextricably inter-
woven with sexual services” (324), and therefore part of unlawful
concubinage. Faced with Blackledge’s claims that in this modern
age, her relationship to Schwegmann should establish the same
rights as a legally certified marriage, the court replied, “To equate
the non-marital relationship of concubinage to a marital relation-
ship is to do violence to the very structure of our civilized society”
(326). Louisiana courts still justified judgments by their contribution
to the defense of civilization. Yet both courts allowed compensation
for Blackledge’s business services to the defendants, including
Schwegmann. As long as “the commercial enterprise is independent
of the illegal cohabitation,” the appeals court stated, “each party
may assert his rights in the common endeavor” (325). In their view,
Mary Ann Blackledge’s previously uncompensated business ties to
the defendants were distinct from the concubinage relationship to
Schwegmann.

The Blackledge-Schwegmann dispute sets the problem for this
chapter: how does American law deal with intersections between
intimacy and economic transactions? How do legislators, lawyers,
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judges, juries, and legal scholars create or transform the doctrines,
distinctions, and practices that apply when participants in routine
(or, for that matter, not so routine) social relations bring their dis-
putes to court? In what ways does the law’s relational work differ
from that of everyday practice? The chapter documents the pres-
ence of separate spheres and hostile worlds arguments in the law
and then examines how legal doctrine and practice treat the inter-
section of intimate relations and economic transactions. From then,
it moves on to contest and change over these legal practices, using
the doctrines of coverture and consortium as prime examples. Its
final sections deal with competing legal theories, including feminist
theories, concerning the proper relationship between intimacy and
economic transactions.

Warning: this book is not a guide to American law concerning
intimate relations. Lawyers, judges, juries, and legal scholars usually
get involved in such cases in one of two ways. In the first version, a
dispute between two parties to an intimate relation generates legal
proceedings, and legal specialists search for applicable statutes, prin-
ciples, and precedents. In the second version, advocates of a change
in existing law affecting intimate relations argue for the application
of some legal principle to a certain body of cases, actual or potential.
This book, however, steps back to look at similarities and differences
between the ways that ordinary people manage the mingling of eco-
nomic activity with intimate relations and how the legal system ap-
proaches the same sorts of intersections between intimacy and eco-
nomic activity. I have chosen cases not to survey all legal principles
that bear somehow on intimacy, much less to survey a representative
sample of all such cases that come before the courts, but instead to
clarify similarities and differences between everyday practices and
legal contests over those practices.

Courts perform a distinctive variety of relational work. They
adopt a fascinating procedure in dealing with intimate relations
and economic transactions, calling up a matrix of possible relation-
ships (in this case, concubine-paramour, husband-wife, and business
partners) and implicitly distinguishing these relations from others,
such as prostitute-customer, professional-client, friend-friend, or
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brother-sister. They then match economic transactions and ties con-
necting the pair under examination to that matrix. Indeed, they
match different transactions to different sets of ties within the ma-
trix. As participant in concubine-paramour relations, the court
found Blackledge had already received the economic benefits of co-
habitation. As Schwegmann’s business partner, however, she was
entitled to more compensation than she had yet received. The court
drew on standard doctrines of marital obligations and contract in
reaching these decisions.

In their reasoning, courts strongly invoke separate spheres and
hostile worlds arguments. They claim to protect the sacredness of
marriage both against illicit sexual relationships and against the in-
trusion of improper economic considerations. Essentially, courts de-
fend the principle that business should not mix with pleasure, since
contamination runs in both directions. Concubinage as well as mar-
riage provide their own rewards and should not be treated as ordi-
nary business transactions, whereas business equally needs defense
from sexually tinged sentiment. The courts’ hostile worlds reason-
ing does not simply draw a sanitary perimeter around the sacred
zone of traditional marriage. Instead, it distinguishes a range of inti-
mate relations from each other.

For a surprising variation on the same theme, consider the 1980
suit by Leonard Wilson Trimmer against Catherine Bryer Van
Bomel (Trimmer v. Van Bomel, 434 N.Y.S.2d 82 (N.Y. Sup. Ct.
1980)). When Trimmer was a fifty-five-year-old travel operator, he
met Van Bomel on one of his tours. She was a sixty-three-year old
widow with assets of some $40 million. Trimmer left his $8,900-a-
year job to become her full-time companion. With her subsidy,
his life was transformed: “He moved to larger quarters and modi-
fied his wardrobe to suit her tastes. He accompanied her to lunch
and dinner, escorted her to the theatre and parties, and traveled
with her on her trips to Europe. . . . He also acted as her confidante,
and her friends became his friends” (83) Over the next five years,
Mrs. Van Bomel spent an estimated $300,000 on Trimmer’s per-
sonal expenses. Her payments covered not only rent and travel
expenses, but Italian and British handmade suits, two Pontiacs and
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a Jaguar, plus jewelry and a monthly stipend. They never became
sexual partners.

When the relationship ended, so did Trimmer’s perks. In a case
that dragged through New York courts for eight years, Trimmer
sued Van Bomel, demanding $1.5 million compensation for his past
services as her companion and escort, and for violation of an oral
agreement that Van Bomel would take care of “costs and expenses
for sumptuous living and maintenance for the remainder of his
life” (83). The New York County Supreme Court judge rejected
Trimmer’s claims for what the judge dubbed “companiomony.” The
judge had to work hard in matching this unusual relationship to
the standard matrix. He said explicitly, for example, that since no
sexual relationship was involved, “at best the plaintiff may be re-
garded as a companion and paid escort, and not as a substitute mate”
(84). Surely Trimmer and Van Bomel’s ties were not marital, nor
were they paramour-concubine, or just ordinary friends. Was it per-
haps a routine employer-employee relationship, or a peculiar form
of unmarried cohabitation? With apparent discomfort, the judge’s
answer was some of each, but not enough to establish claims to fur-
ther compensation.

Edward J. Greenfield, the judge in question, began his opinion
on the case in a philosophical mood, reflecting that “The complex
and varied relationships between men and women, when they come
to an end, oft leave a bitter residue and a smoldering irritation for
which the salve, often the only soothing balm, is cash. It is a poor
substitute for love, affection or attention, but for many its satisfac-
tions are longer lasting” (83). But soon Justice Greenfield reverted
to the tried-and-true principles of hostile worlds, declaring:

The claims of friendship, like the claims of kinship, may be
many and varied. To imply an obligation by a wealthy friend to
compensate a less wealthy companion for being together, din-
ing together, talking together and accepting tokens of regard
stretches the bond of friendship to the breaking point. The im-
plied obligation to compensate arises from those things which,
in normal society, we expect to pay for. An obligation to pay
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for friendship is not ordinarily to be implied—it is too crass.
Friendship, like virtue, must be its own reward. (85–86)

By this reasoning, the court separated the anomalous relationship
at hand from true friendship.

Note the parallels between the two decisions, Schwegmann v.
Schwegmann, and Trimmer v. Van Bomel. Despite differences be-
tween Louisiana’s civil law and the common law of New York, as
well as striking contrasts in relations between the parties, interpre-
tive principles in the two cases greatly resemble each other. Both
courts voice vehement separate spheres rhetoric distinguishing inti-
mate relations from economic transactions. Mary Ann Blackledge
could collect for business services, not personal attention; Leonard
Trimmer’s contributions were deemed exclusively sentimental, and
therefore not compensable.

If we take a closer look at these legal proceedings, however, we
observe both the people involved and the judicial authorities con-
structing roads across the boundaries of intimacies and economic
transactions. The Louisiana court acknowledged that Schwegmann
paid Blackledge a monthly allowance check in addition to subsidiz-
ing her living and entertainment expenses. The New York court,
while declaring Trimmer’s relationship to Van Bomel sentimental
in the eyes of the law, explicitly recognized the transfer of $300,000
in cash and kind from defendant to plaintiff. Thus, in practice,
people and courts do not segregate spheres of intimacy and eco-
nomic transactions but engage in a complex process of matching
certain forms of intimacy to particular types of economic transac-
tions. They discriminate sharply between appropriate and inappro-
priate matchings.

Intimate Economies and the Law

More generally, the two cases illustrate important points concerning
the law’s intervention in intersections of intimacy and economic life.
Intimate relations only become legal cases in rare circumstances;
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most of the time intimately connected people work out their differ-
ences without litigation. However, when such private disputes
turn into legal suits, courts regularly adopt hostile worlds language.
Furthermore, they often pretend to judge intentions. So do people
who bring cases to court. Trimmer argued, for example, that Van
Bomel intended to provide for him after their breakup. This pro-
duces interesting, complex efforts at translation and mystification
on both sides.

Courts and people actually do relational work. They both match
appropriate relations, transactions, and media. Disputes, therefore,
concern how those three elements are defined and matched. A di-
vorcing couple contest, for example, whether an earlier purchase of
an automobile from their pooled funds was a gift from spouse to
spouse, a common investment in the household, or a business deal.
Appropriate media and transactions vary systematically with rela-
tions. As relations change over time and vary across places, so do
media and transactions. As long as slavery survived in the United
States, the case of Patsy and Miller showed us in chapter 1, American
law barred most transfers of wealth to an enslaved concubine regard-
less of the couple’s domestic arrangements. That distinctive legal
category and its attendant matchings of relations, transactions, and
media disappeared with slavery’s abolition.

Different branches of law treat relations and intentions differ-
ently. Contract law, as we have already seen, distinguishes a some-
what different array of relations from the laws of torts, testaments,
and taxation. Judgments concerning which intimate relations actu-
ally exist and confer legally enforceable rights arise in a number of
areas this book does not much discuss, including eligibility of part-
ners and dependents for veterans’ benefits or pensions, qualification
for welfare payments, rights of children to enroll in local schools,
and granting of legal immigration or work permits to spouses of
citizens. These various branches of law, therefore, pose different
problems of translation and application. The language of intention,
for example, figures centrally in disputes over testaments and con-
tracts, but more peripherally in disputes over taxation; tax courts
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care less about what the taxpayer (or tax evader) was trying to do
than about whether that act conformed to the law.

Legal practice also creates embeddedness; the legal arena has a
certain coherence and inertia, which means that legal practice com-
monly lags behind routine social practice and constitutes a realm
of expertise requiring translation in both directions. Moreover, big
changes in relations within routine social life affect legal definitions
and practices. Thus, as unmarried cohabitation becomes more com-
mon, lawyers and courts begin creating new categories and doctrines
(or modifying old ones) to regulate disputes concerning unmarried
partners.

The idea that relations have legal standing recurred in nineteenth-
century treatment of parent-child and husband-wife relations, and
relational issues continued to concern legal scholars during the
twentieth century. In 1934, legal theorist Leon Green clarified and
codified one aspect of this process by defining what he called a “rela-
tional” interest. For Green, relational interests are “interests in rela-
tions with other persons. . . . They extend beyond the personality,
and are not symbolized by any tangible thing which can legitimately
be called property” (Green 1934: 462). He defines relational inter-
ests broadly, including family relations, trade relations, professional
relations, and political relations. Green distinguishes a relational in-
terest from interests of personality (persons’ claims to their own
individual integrity) and property interests (persons’ claims to goods
and services). “While in hurts to personality or property only two
parties, plaintiff and defendant, are involved,” Green notes, “in
hurts to relational interests, three parties must always be involved”
(462). He points out that courts had been uneasily granting relief
for certain relational interests in tort and defamation cases. At the
same time, they typically resisted making awards for such harms—
treating them instead as property interests. Since Green’s codifica-
tion, legal theorists and courts have used the doctrine more widely.1

1 See Foster 1962; Leslie 1999; Macneil 1980; Prosser 1971: 873; for an earlier
statement, see Pound 1916.
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In current legal practice, relational interests extend far beyond
the zone of intimacy into commercial contracts; in that zone the
related doctrine of “reliance interest” often comes into play. What
then distinguishes relationships in which intimacy and economic
transactions intersect? Any such relation involves four elements:
first, ties between persons; second, sets of transactions; third, media
for those transactions; and fourth, a boundary separating this rela-
tionship from others that resemble it in some regards. In the rela-
tionship between Trimmer and Van Bomel, we observe a (later dis-
puted) tie of companionship, a series of purchases and exchanges of
personal attention on the couple’s part, and media ranging from
cash to services to expensive durable goods. We also witness negoti-
ation over the boundary separating close companionship from a paid
escort service. Intimate ties characteristically include attention, in-
formation, trust, exclusiveness, and particularity. More concretely,
they involve a set of intimate practices: personal care, sex, affection,
housework, health care, advice, conversation, companionship. As a
matter of fact, courts inspect relations for precisely these practices.
Trimmer’s services, the judge noted, included the “time and atten-
tion [devoted] to the defendant, to allow her wishes to prevail con-
cerning his deportment, habits and associations,” as well as being
her confidante and companion.

When does the law engage intimacy? Parties to intimate relations
typically resort to the law only when they cannot settle disputes over
rights and obligations with the means available in their own personal
settings (Ewick and Silbey 1998, 2003). Courts step in to enforce
obligations or settle disputes in three rather different circumstances.
The first involves abuse of intimacy, as when a psychotherapist se-
duces a patient. The second concerns deprivation of intimacy, as
when an automobile accident kills a loving spouse. The third centers
on illegitimate intimacy, as when the heirs of a deceased lover contest
his bequest to his mistress. The law thus certainly intervenes directly
in disputes among the participants in a contested intimate relation.
But it also gets involved with third parties having direct connec-
tion to, and interest in, the disputed relationship, as well as with
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authorities interested in the whole category of relations. Mary Ann
Blackledge, for instance, did not sue John Schwegmann alone, but
also his two children and his firms. In class-action suits, courts often
engage authorities; cases concerning the rights of same-sex couples,
for instance, typically involve heads of corporations, public agencies,
and advocacy groups. Again, after the devastating attacks on New
York’s World Trade Center in September 2001, survivors threat-
ened to sue a wide range of organizations, including airlines, that
they held responsible for the wrongful death of their loved ones.

Legal Categories

Let us look more closely at legal practices that regulate intersections
of intimacy and economic transactions. Legal practice displays a de-
gree of internal coherence and autonomy, but it does not evolve and
exist in an entirely separate world. As a first approximation, it helps
to distinguish three interacting social phenomena: relational pack-
ages, social categories, and legal categories. Relational packages con-
sist of real-life combinations among (a) named interpersonal ties,
(b) interpersonal transactions, and (c) media. Thus, persons X and
Y call each other “sweetheart,” engage in transfers of information,
advice, gifts, financial aid, and occasional sex, using the telephone,
Internet, and money as their media. Social categories classify widely
recognized relationships within a certain population, again using
names, transactions, and media. Here the relationship between X
and Y might fit into the social category of friends or the category of
lovers, each with its distinctive transactions and media. In fact, social
categories distinguish relationships more sharply than real-life prac-
tices do. Legal categories parallel social categories in matching widely
recognized relations, transactions, and media and making them sub-
ject to legal action—enforcement, compensation, and penalties.
Thus, conceivably X and Y could appear before the law as partners
to a contract; as concubine-paramour, prostitute-client, benefactor-
beneficiary; or even as members of a common-law marriage. Legal
categories always differ in some regards from social categories, for
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example, in accepting or rejecting distinctions among prostitution,
concubinage, common-law marriage, and legally certified marriage.

A double matching process occurs. Within each of these sets—
relational packages, social categories, and legal categories—partici-
pants match relations, transactions, and media. But the three sets
also interact, such as when legal advocates of same-sex marriage pro-
pose extending the rights and obligations that the law currently rec-
ognizes for heterosexual spouses to same-sex spouses. Notice what
happens with social and legal categories. In routine social life, peo-
ple regularly distinguish among categories of relations that share
important properties. For instance, they often take considerable
care in differentiating rights and obligations attached to kinfolk,
friends, and colleagues, even though the three categories often over-
lap both in persons and in behavior. Implicitly, people consult a grid
of relationships arranged by their similarity or dissimilarity and
mark boundaries between adjacent relations. Consider how many
ways men and women differentiate among relations involving the
fact or possibility of sexual intimacy:

Dating Prostitution
“Hooking up” Pedophilia
Engagement Incest
Use of escort services Marriage
Frequentation of strip clubs Sexual surrogacy
Telephone sex Acting in pornographic films
Cybersex

When a male and a female engage in sex, how do we recognize
which of these relations it is? Although their scripts overlap in some
regards, each category of relationship names a somewhat different
configuration. We mark distinctions with different names and ritu-
als, as well as with special media and transactions. Notice, for in-
stance, that all of these relations include distinctive economic trans-
actions determining who pays, how, when, for what, at what time,
how much, how often, for how long. Even within the world of pros-
titution we find differentiation: prostitutes distinguish their income
by type of activity or by customer.
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What about legal categories? Courts adopt a similar procedure,
but their matrix has some distinctive properties. Consider what hap-
pens when personal disputes get into court. Our four couples—
Patsy and Miller, Cruz and McAneney, Blackledge and Schweg-
mann, and Trimmer and Van Bomel—all had their own definitions
of their relations, conflicts, and hardships, their own conceptions of
justice or injustice. But when they went to court, their definitions
and conceptions had to conform to existing legal criteria. Those
criteria are remarkably diverse depending on the particular legal ru-
bric under which courts and lawyers place a dispute. Indeed, in the
case of Schwegmann v. Schwegmann, Mary Ann Blackledge, testified
that “she was a wife” to Schwegmann, serving as his companion,
housekeeper, and cook. Yet, as we saw earlier, the court would not
tolerate any such reading of husband-wife obligations. The court
registered the relationship as concubine-paramour. Blackledge’s
sole victory in court was as a business associate, not as a wife.

Although American courts recognize some of the sexually inti-
mate relations in the list above, they have their own array of legally
distinctive categories of relations and transactions. Following are
some crucial definitions from Black’s Law Dictionary (1999):

Criminal coversation: A tort action for adultery, brought by a
husband against a third party who engaged in sexual intercourse
with his wife.

Alienation of affections: A tort claim for willful or malicious inter-
ference with a marriage by a third party without justification or
excuse.

Consortium: The benefits that one person, especially a spouse,
is entitled to receive from another, including companion-
ship, cooperation, affection, aid, and (between spouses) sexual
relations.

Breach of promise: The violation of one’s word or undertaking,
especially a promise to marry.

Seduction: The offense that occurs when a man entices a woman
of previously chaste character to have unlawful intercourse with
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him by means of persuasion, solicitation, promises, or bribes,
or other means not involving force.

Marriage: The legal union of a man and woman as husband
and wife.

Concubinage: The relationship of a man and woman who cohabit
without the benefit of marriage.

Palimony: A court-ordered allowance paid by one member to
the other of a couple, that though unmarried, formerly co-
habited.

Marital rape: A husband’s sexual intercourse with his wife by
force or without her consent.

Prenuptial agreement: An agreement made before marriage usu-
ally to resolve issues of support and property division if the
marriage ends in divorce or by the death of a spouse.

Meretricious (of a romantic relationship): Involving either un-
lawful sexual connection or lack of capacity on the part of one
party (a meretricious marriage).

Each of these terms brings its own set of further understandings
and legal practices. Take “meretricious,” a hostile worlds concept
par excellence. Lawyers working in the American legal system spend
a great deal of time avoiding any arrangement that can be construed
as legally binding compensation for sexual services. They therefore
make distinctions that separate direct reward for sexual services
from legitimate contracts. As Schwegmann v. Schwegmann illusrates,
“severability” rules in cohabitation disputes distinguish meretricious
or illicit sexual aspects of an unmarried couple’s long-term relation-
ship from their legitimate contractual arrangements, such as con-
tracts for domestic services or business partnerships. Most famously,
the controversial 1976 Marvin v. Marvin decision stated that “ex-
press agreements will be enforced unless they rest on an unlawful
meretricious consideration” (557 P.2d 106, 122 (Cal. 1976)). The
court distinguished sexual services from domestic labor and the sac-
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rifice of a career. That distinction allowed Michelle Marvin compen-
sation for a relinquished career.

Here, too, courts debate which relationships qualify for economic
compensation, when, why, and how much. Legal categories do not
recognize all social categories, and they often make distinctions that
do not appear in everyday life. The authors of a well-known case-
book in family law make this clear:

The facts of a case, as they present themselves to the practicing
lawyers, tend to be diffuse and complex. For example, in a par-
ticular case whether there was a marriage or not may be ob-
scure. A judge is expected to come to a clear result, perhaps by
attaching a fictitious intent to the parties or applying a pre-
sumption. It may be difficult, however, for the lawyer to say
whether a set of facts constitutes an engagement, nonmarital
cohabitation, marriage, business partnership, cotenancy, em-
ployment, or something else. Traditional legal theory provides
little guidance to the practicing lawyers in determining which
characterization to adopt because it is too often limited to arti-
ficially tidy classifications. Moreover, legal theory tends to focus
upon pairs of conceptual opposites—such as marriage or no-
marriage—to the exclusion of other possibilities. The skilled
lawyer selects from an open-ended checklist of multiple choices
those that are strategically most advantageous to the client.
What may appear later in court as fact is only a reflection of
reality as seen and presented by the lawyer for judicial decision.
(Weyrauch, Katz, and Olsen 1994: v)

We begin to see that lawyers and courts are bringing three ele-
ments together, struggling over them, and in the process changing
them. The first is the matrix of recognized relations. Within that
matrix, distinctions and distances change; for example, legalization
of same-sex marriage shifts the boundary of marriage and reduces
the legal distance between homosexual and heterosexual relation-
ships. The second element is a body of decided cases that serve as
analogies and precedents for the case at hand. As this book proceeds,
we will often see lawyers and judges using cases creatively, not
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matching the case at hand mechanically with already tried cases, but
arguing that previous cases embodied a principle that no one had so
far recognized, pressing for extension of a principle to an adjacent
area of legal application, or claiming that precedents contradicted
each other, hence that the court had an opportunity and obligation
to make new law.

A third element binds together available precedents and the ma-
trix of recognized relations. A body of legal doctrines incorporates
categories of cases and rules for their interpretation. At the broadest
level stand conventional distinctions among doctrines that distin-
guish tax law, the law of contracts, criminal law, and other specialized
legal fields. Within each of these fields, further doctrines hold sway.
Later in this chapter, for example, we will encounter the time-hon-
ored doctrines of coverture and consortium, which long affected the
recognized legal rights of spouses in the United States. As we follow
the intimacy of coupling, caring, and households into the legal
arena, furthermore, we will eventually meet such exotic doctrines as
undue influence, conditional gifts, and innocent spouse.

Take the legal doctrine of consideration. American law does not
generally recognize a contract as binding unless the parties have
exchanged something of value, a consideration, however nominal or
unequal the exchange. What about the mutual commitments that
intimate partners make without ever arriving at a formal agreement
including conditions and terms of exchange? Especially after death,
divorce, or separation, courts frequently find themselves forced to
determine whether such commitments (for example, to provide
lifetime care) are legally enforceable. As they do so, they regularly
scrutinize the commitment’s origins for evidence of considerations
exchanged.

Through the intersection of legal struggles, legislation, and broad
social change, all three elements—doctrines, exemplary cases, and
matrices of recognized relations—change continuously, but mostly
in small, inconspicuous increments. Typically, legal categories tend
to lag behind the current everyday categories, as in the cases of
same-sex marriages or cohabitation. On the whole, lawyers and
courts respond cautiously to changes that have already gone quite
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far in the behavior of ordinary people. They negotiate matches,
however uneasy, between everyday relationships and the existing
legal matrix before they argue for changes in the matrix itself. Legal
practice therefore only recognizes certain combinations of relations,
transactions, and media as appropriate for its jurisdiction. For exam-
ple, American law generally forbids litigation of spousal obligations
such as food preparation, child care, and sexual intercourse. It also
generally refuses to recognize distinctions household members have
themselves established among various sources of income, such as
windfall earnings committed to vacations and regular wages com-
mitted to food purchases.

Let us consider more precisely how legal practice treats inter-
personal relations. Lawyers and courts match existing relational
packages with established legal categories. From that matching
they derive appropriate elements of intimacy, determining whether
attention, information, advice, trust, exclusiveness, particularity,
personal care, sexual relations, housework, feeding, health care, con-
versation, and/or companionship properly belong to that relation-
ship. From that reasoning they then deduce rights and obligations
binding the parties, including third parties. They also assign values
to these various sorts of transactions, for example, deciding how
much (if anything) advice given was worth. Finally, they adjudicate
rewards, penalties, legal standings, and the propriety of transactions
(such as bequests) on the basis of the legal category into which the
relational package falls.

Closely observed, courts apply a simple questionnaire to connec-
tions between the parties involved. They ask the following:

1. What kind of relationship is this?
2. What rights, obligations, and interactions belong to that

class of relationships? (Proper interactions are those that no
third party has the right or obligation to interfere with; im-
proper, those that at least one third party has a legal, en-
forceable right or obligation to challenge.)

3. Did one of the transactions violate those rights and
obligations?

4. If so, what legal remedies apply?
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To repeat, in applying these standards, courts and legal specialists
implicitly invoke legal categories: a map of relationships, including
boundaries, proximities, and appropriate bundles of rights, obliga-
tions, and interactions. They also typically adopt and rely on hostile
worlds justifications of their boundary making. In Schwegmann v.
Schwegmann, the court declared it not only legally incorrect to frame
their relationship as marriage but morally perilous: “To equate the
non-marital relationship of concubinage to a marital relationship is
to do violence to the very structure of our civilized society.”

In order to avoid just this kind of condemnation, lawyers advise
their clients how to present their cohabiting relations. The Ameri-
can Bar Association provides specific practical advice to potential
litigants. Unmarried, cohabiting couples, instructs its Guide to Fam-
ily Law, may enter legally binding agreements about “how much
each will pay for rent, mortgage, utilities, groceries, auto expenses.”
The authors warn, however, against “pillow-talk” agreements—the
“don’t worry, I love you. I’ll take care of you. Everything will be
okay” statements often made while “the couple may be in bed en-
joying a moment of intimacy.” Such agreements, cautions the guide,
are rarely enforceable. Even more emphatically the guide discour-
ages agreements that closely entwine sexual relations with other ob-
ligations, explaining that “if a court thinks an agreement amounts
to providing financial support in exchange for sexual relations, the
court will not enforce it. Such an agreement will be viewed as un-
comfortably close to a contract for prostitution” (American Bar As-
sociation 1996: 6–8).

Lawyers, judges, and juries do relational work of a distinctive
kind: they work hard to establish proper matching within legal cate-
gories. Consider the provision of health care. People provide treat-
ment for each other’s illness in a wide variety of relationships—par-
ent-child, wife-husband, friends, physician-patient, nurse-patient,
teacher-pupil, priest-parishioner, pharmacist-customer, servant-
employer, nursing home attendant–inmate, and more. Courts re-
peatedly find themselves adjudicating the appropriateness and value
of the treatment by placing the relationship within a legal category.
For which categories of relations is this treatment permissible?
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What responsibility do the parties bear for the consequences? What
rewards, punishments, and constraints should the law therefore
apply? Lawyers, judges, juries, and parties to disputes thus engage
in the delicate work of translating from the language of everyday
practices and social relations into the specialized idioms of the law
(Felstiner, Abel, and Sarat 1980–81; Gal 1989; Rotman 1995).

In typical disputes, someone uses the available array of legal cate-
gories to allege a mismatch. A party, as we have seen, may propose
straightforward matching of behavior to a location within the array.
Another party may argue for excluding the relationship from legal
jurisdiction, as in a wide variety of disputes between spouses. Doc-
trines and cases available as precedents come into play at precisely
this point. Parties may engage in disputes concerning boundaries or
contents of relations; in the case of a gay couple, for example, courts
may have to decide whether they qualify as spouses for the purposes
of taxation, whether they have the right to adopt children, or
whether they acquire rights in each other’s property. In such cases,
especially where the proper classification of the relationship is under
dispute, argument often proceeds by analogy and proximity to other
legally established relationships. This is where the legal categories
listed above come into play. Is this relation meretricious? Does it
qualify as concubinage? Lawyers and courts often engineer change
in precisely this way, by arguing new analogies and applications for
existing categories. They fashion novel combinations of cases, doc-
trines, and relational categories.

Contest and Change

As a consequence of negotiation, the law changes incrementally
through an incessant process of contestation. Lawyers specialize in
introducing new distinctions, new analogies, new arguments, and
new doctrines. What is more, courts respond, however slowly, to
changes in social life at large. Legislatures also enact new statutes in
response to gradual social changes and to pressure from mobilized
constituencies. Amid these pressures, however, courts thread their
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own path, leaving precedents that influence subsequent decisions.
As a consequence, the grid of legally available relations changes, as
does the matching with media and transactions.

The American system involves the additional complexity of varia-
tion from state to state. Despite some influence of predominant law
schools, doctrines, and national courts, plus a degree of convergence
during the twentieth-century, individual states follow distinctive tra-
jectories concerning laws governing intimacy. In his authoritative
legal history of nineteenth-century American marriage, Hendrik
Hartog documents extensive state variation in this regard. When it
came to laws of marriage and divorce, he explains, “every state had
a law of marriage. Every state had its legal peculiarities” (Hartog
2000: 12). Negotiation between everyday practices and legal prac-
tices therefore took place not only in terms of American legal culture
but in terms of each state’s laws.

Nevertheless, some overall trends did occur. Take the case of
common-law marriage. Earlier we saw courts struggling over the
propriety of various forms of heterosexual cohabitation and with
the rights and obligations attached to them. In her legal history of
“nonmarriage,” Ariela Dubler traces remarkable changes in the le-
gitimacy of such arrangements. Nineteenth-century state courts, for
instance, increasingly endorsed the doctrine of common-law mar-
riage, “by which courts could recognize unsolemnized, long-term,
sexual unions as marriages” (Dubler 1998: 1886). Although some
states rejected the doctrine, and states varied in their precise defini-
tion of common-law marriage, standard rules of thumb included
cohabitation, sharing of bed and board, public self-representation,
public recognition, and the absence of legal impediment (such as an
existing marriage) to the union. By the late nineteenth century, Du-
bler reports, most American states treated such relations as legally
permissible and binding. States typically distinguished common-law
marriages from other forms of cohabitation, such as bigamy and
temporary liaisons. While opponents decried what they saw as pub-
lic endorsement of immoral relations, supporters justified their ap-
proval by defining marriage as foremost a private civil contract. The
U.S. Supreme Court agreed, endorsing the validity of a long-term
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informal union in an 1877 decision (Meister v. Moore 96 U.S, 76
(1878); see Dubler 1998: 1889).

Around the 1930s, American law concerning intimate relation-
ships underwent a major shift. Courts and legislatures moved to
dislodge common-law marriage as a legally recognized relation-
ship. They also withdrew recognition from engagement as a legally
enforceable contract, denied actions against third parties for inter-
ference with a couple’s affections, yet increased the power of
married couples to collect from third parties for deaths or injuries
depriving a spouse of affectionate companionship. Legislatures, law-
yers, courts, and juries converged, in effect, on sharpening the
boundary that separated relations of legal marriage from all other
relations. During the 1970s, another partial shift occurred, as Amer-
ican law began to recognize analogies between the rights of legally
married couples and other forms of companionship—never erasing
the boundary between marriage and nonmarriage, but extending
some rights across the boundary. Clearly, the array of relationships
recognized, distinguished, prohibited, or defended by the law al-
tered significantly over time. In each of these regards, courts did
not merely name and distinguish relations, they matched them with
appropriate transactions and media. We can see change more clearly
by concentrating on rights and obligations of legally married cou-
ples. Consider two significant shifts that took place in the United
States from the early nineteenth century to the recent past concern-
ing coverture and consortium.

Coverture

The law of coverture was inherited from English common law and
regulated legal transactions between husbands and wives. Most
significantly, it established a sharp distinction between a legally in-
dependent unmarried woman and a married wife. Single women
obviously did not enjoy full legal citizenship, for example, with re-
spect to voting or jury duty. Nevertheless, they enjoyed almost all
other legal and economic rights, including the right to direct eco-
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nomic enterprises in their own names. By marrying, however, a
woman lost such entitlements. Although widows retained ownership
of their personal effects and acquired rights to fixed shares (typically
a third) of their husbands’ estates, at the husband’s death women
lost their prior claims to the rest of the marital property (on dower,
see Dubler 2003).

In its pristine form, coverture treated husband and wife as in-
distinguishable legal actors from the perspective of the outside
world, but highly differentiated from the point of view of the mar-
riage contract. This had some surprising consequences; under co-
verture, for instance, a wife could legally act as her husband’s agent.
The so-called law of necessaries specified and limited a wife’s right
in these regards. The law provided wives with some legal recourse
by making a husband directly responsible to a merchant for the
purchases made by his wife. Yet even this entitlement to pledge a
husband’s credit faced stringed limits. Necessaries were so ambigu-
ously defined that merchants were reluctant to risk extending credit
to a wife for goods which might fall outside that class. Moreover,
husbands were entitled to determine where necessaries should be
purchased and could terminate a wife’s authority to pledge his credit
by demonstrating that he had provided the necessaries or a sufficient
allowance to obtain them. The law, in fact, was explicitly concerned
with protecting husbands from the “mad” expenditures of “extrava-
gant” wives.2

Within marriage, in its eighteenth- and early-nineteenth-century
form, coverture therefore implied enormous economic inequality.
By law, all personal property or real estate a wife owned, or any
income she earned outside of the household, belonged to her hus-
band. So did her domestic and sexual services. In exchange, hus-
bands were legally responsible for supporting their wives. In fact,
any legally binding transaction conducted by the wife passed
through her husband. Coverture’s legal implications, furthermore,

2 On the concern about “extravagant wives,” see Ryon v. John Wanamaker, New
York, Inc., 190 N.Y.S. 250 (N.Y. Sup. Ct. 1921); Saks v. Huddleston, 36 F.2d 537
(D.C. Cir. 1929); and W.A.S. 1922. See also Salmon 1986.
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deprived wives of most legal recourse against wrongs inflicted upon
them by their husbands. (In some circumstances, however, coverture
provided separated women with claims on support from their es-
tranged husbands [Hartog 2000: 125].)

Through legal and political struggle, however, American courts
gradually chipped away at both aspects of coverture. First, husband
and wife became increasingly capable of acting as legally indepen-
dent agents, and second, within their marriages, wives gained
greater economic autonomy. For instance, as it did for inventions
by slaves, nineteenth-century patent law denied the husband—or
master—the right to patent his wife’s invention (Kahn 1996; Kahn
and Sokoloff 2004: 395). Mid-nineteenth-century married women’s
property acts granted married women rights over the possessions
they brought to the marriage or that they gained by inheritance.
After the 1860s, a few state legislatures passed laws allowing women
control over their earnings—so long as the income was obtained by
labor outside of the household.

Linda Kerber (1998) has dramatically portrayed a series of legal
and political struggles that produced changes in coverture. Kerber
concentrates on legal relations between women and the American
state. She shows, for example, how through conflicts over such
matters as taxation, jury duty, and military service women acquired
rights and obligations directly tying them to the state, rather than
mediating all such rights and obligations through their husbands.
The Nineteenth Amendment, granting women the vote, marked a
major transformation in women’s legal status. To be sure, these
changes occurred very slowly. Kerber locates two major challenges
to coverture as late as the 1990s: demands for recognition of
same-sex marriages and the Supreme Court’s Planned Parenthood
decision of 1992. Both cases, Kerber observes, confirmed that
marriage might confer legal rights on the spouses, but those rights
then belonged to the individuals, not their partners. Once political
rights no longer depended on marital status, coverture had virtually
disappeared.3

3 For reservations concerning the obliteration of coverture, see Hasday 2004.
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The 1990s culminated a series of changes that had being going
on for several decades. As Hartog observes in his legal history of
American marriage, “We have lived through a striking transition in
marital law and marital behavior . . . including the obliteration of
legal language that once established and defined distinctive marital
identities and the apparent triumph of an egalitarian and contractual
conception of marriage” (Hartog 2000: 3). Thus, coverture in the
United States virtually disappeared as a legal doctrine and practice
during the waning twentieth century. Its transformation and even-
tual abolition systematically altered the correspondences among
media, transactions, and relations with respect to marriage.

Lost Consortium

Coverture’s decline, moreover, is linked to a second significant
transformation in husbands’ and wives’ legal relationship to each
other—focusing on what the law defines as marital consortium: the
investment that husbands and wives acquire in each other’s com-
pany. Consortium becomes a crucial doctrine in tort cases when
third-party actions damage that investment, either intentionally or
through negligence. The extreme case occurs when one of the
spouses disappears or becomes incapacitated as a consequence of
third-party action. In cases of third-party negligence causing injury
or death to husband or wife, the spouse suffering the loss can sue
third parties for loss of marital consortium (of course, courts and
juries distinguish between the amounts and grounds of awards for
injury and death, but those differences matter little for this discus-
sion). Meanwhile, in so-called heart-balm actions, a wronged spouse
could sue a third party for two types of intentional interference with
the marriage relationship. First, in cases of adultery, the aggrieved
spouse claimed damages from the third-party lover in a suit for
criminal conversation, claiming, among other harms, loss of consor-
tium. In the second category of heart-balm actions, alienation of
affections, the plaintiff accused the defendant of injuring or breaking
up the marriage.
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No evidence of adulterous sexual relations was necessary for this
second type of action, nor was adultery by itself sufficient to claim
alienation of affections. In fact, such suits could be brought against
relatives and friends not just for theft of affections, but more broadly
for injuriously and unjustifiably meddling with the marital relation-
ship. A 1934 review noted that “probably . . . more suits for alien-
ation of affections are brought against parents and other very close
relatives of the alienated spouse than against any other class of per-
sons” (Brown 1934: 483). In contrast with the pecuniary emphasis of
other nineteenth-century domestic jurisprudence, heart-balm cases
often extended beyond immediate financial losses to compensation
for such nonmonetary damages as loss of companionship. Yet plain-
tiffs often received large awards. (Clark 1968: 266).

As it happens, heart-balm actions also occurred outside of mar-
riage. In cases of broken commitments to marriage, jilted fiancées
could sue for breach of promise, while parents of a seduced woman
claimed damages from the seducer. The reasoning was directly par-
allel to that applied for the disruption of a marital relationship: the
investment that one party had in a relation to the other (Tushnet
1998; VanderVelde 1996). However, the relative significance of
these two kinds of claims (intentional and negligent interference
with marital consortium), the substance of the loss, and the gender
symmetry of consortium rights, all changed substantially over time
(see Brown 1934; Clark 1968; Fox 1999; Hartog 2000; Holbrook
1923; Keeton 1984; Korobkin 1998; Lippman 1930). As usual,
change resulted from the convergence of three different causes: gen-
eral alterations in social practice outside the law, political pressure,
and internal developments within the legal field.

The relative importance of intentional and negligent actions in-
volving loss of consortium claims seesawed throughout the nine-
teenth and twentieth centuries. Heart-balm actions boomed be-
tween the late nineteenth century and the 1930s, with successful
plaintiffs receiving significant compensation. Between the 1930s and
the 1950s, however, reformers successfully acted to reduce such
claims. One of the major arguments was a hostile worlds complaint.
Heart-balm actions, in the view of its reformers, put an unseemly
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monetary price on priceless companionship. Yet consortium claims
did not disappear with these restrictions. Disputes over negligence
had often figured in heart-balm cases, and as their numbers dwin-
dled, negligence soon became the primary basis for consortium
claims. In its two major forms, injury and wrongful death, spouses
laid claims for harm to their marital relationship. In cases of both
injury and death, the law recognized the surviving spouse’s loss of
some or all of the companion’s contribution to the relation.

What losses were spouses suing for? The substance of consortium
claims altered significantly over time. In cases of injury or death,
nineteenth-century courts were very reluctant to make consortium
awards for anything but material losses. They resisted assigning
value to marital companionship as such. In close correspondence to
coverture, early-nineteenth-century courts compensated husbands
exclusively for the pecuniary loss of their wives’ services. Later, how-
ever, courts moved increasingly toward recognizing companionship
as a loss, in addition to material services. As they did so, they oscil-
lated between treating companionship and service as indissolubly
linked and treating them as legally separable.

Even in the 1930s, Leon Green complained that at least in death
actions, courts “deny any substantial protection to the relational in-
terest” of surviving spouses: “It would seem that both legislatures
and courts have looked upon the death action more as a form of
insurance, or as an emergency relief for the survivors against the
poorhouse, rather than as a method of protecting the relational in-
terest or as compensating for any injury done to such interest”
(Green 1934: 472–73). By then, in fact, the law was already chang-
ing, however slowly. Indeed, at the beginning of the decade in a
Columbia Law Review article on the “breakdown of consortium,”
Jacob Lippman, an influential opponent of separating material and
relational interests, had noted that “courts have undertaken to break
up consortium into two component parts, practical (service) and
spiritual (affection, companionship, etc), completely overlooking
the fact that in its inception and in its very nature consortium was
and must be an indestructible entity” (Lippman 1930: 672–73).
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By the 1960s, consortium awards regularly included compensa-
tion for lost companionship. Homer Clark’s Law of Domestic Rela-
tions offers the following definition:

Apart from support, consortium could be summed up as refer-
ring to the variety of intangible relationships prevailing be-
tween spouses living together in a going marriage. In earlier
times there was more emphasis upon the wife’s services than
today when it is coming to be recognized that the parties’ mu-
tual affection, with all that that implies, is more important than
the wife’s household chores. (Clark 1968: 261)

After the 1930s, as courts ruled out heart-balm compensation, they
became more generous in awards for related damages of injury and
wrongful death.

In addition to shifts in the relative importance of intentional ver-
sus negligent actions and the substance of the claimed loss, the gen-
der symmetry of legal claims noticeably changed as well. Who could
sue? For the most part, since 1800 American law has defined consor-
tium very asymmetrically. Husbands were the sole plaintiffs in early-
nineteenth-century actions, suing for both intentional and negligent
interference with their marital rights over a wife’s services—much
as a master was entitled to recover for loss of a servant’s labor. After
the mid-nineteenth-century enactment of wrongful death statutes
by most states, and for most of the rest of that century, husbands
generally lost their claims in connection with a wife’s services.
Meanwhile, wives could now bring wrongful death actions for loss
of their husband’s wages and support (Witt 2000, 2004).

By the late nineteenth century, wives also gained legal access to
claims for intentional disruption of the marital relationship, as
courts allowed them to sue for alienation of affection and criminal
conversation. Yet women were still not permitted to claim damages
when their husbands were injured. Why this persistent exclusion?
Courts argued that because the husband recovered damages for his
loss of earning capacity, he was therefore able to continue support-
ing his wife. In such cases, additional awards to the wife would entail
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either illegitimate double recovery for the same injury or provide
inappropriate compensation for nonpecuniary loss. Only after the
1950 landmark case of Hitaffer v. Argonne Co. (183 F.2d 811 (D.C.
Cir. 1950)), did states regularly start equalizing husbands and wives’
entitlements for loss of consortium in cases of injury (on gender and
loss of consortium actions, see Ridgeway 1989).

Notice the law’s inconsistencies concerning who could legally
claim loss of consortium and for what. During late-nineteenth- and
early-twentieth-century cases, wives could not sue for loss of their
husband’s consortium if he was negligently injured, yet they could
do so when another woman intentionally seduced him. Both men
and women, meanwhile, were denied recovery for the sentimental
aspects of consortium in death or injury cases but allowed such com-
pensation in heart-balm suits.

How Consortium Changed

The following list outlines, in summary form, the changes that the
doctrine of consortium has undergone:

• Criminal conversation: Only men can collect until the late
nineteenth century, when women acquire rights to sue, but
the doctrine itself simultaneously dwindles in importance at
the same time.

• Alienation of affections: Only men can collect until the late
nineteenth century, when women acquire rights to sue.

• Wrongful death: Only men can collect for loss of services by
other household members until mid-nineteenth-century
statutes intervene. After that, a remarkable change occurred:
men could no longer recover damages. Women could now
claim damages for pecuniary loss of support through disap-
pearance of the male wage-earner. From that point on, non-
pecuniary losses are only nominally recognized; during the
twentieth century, slow movement is made toward compen-
sation for nonpecuniary losses.
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• Injury: Only men can collect, for loss of a wife’s services.
After the 1950s, gradually, women can collect for loss of
marital companionship as a result of a husband’s injury.

As legal discourse and practice with regard to consortium changed,
so too did the use of separate spheres and hostile worlds distinctions.
Throughout this history we have been reviewing, legal specialists
invoked the image of two worlds, one of sentiment, the other of
rational efficiency, operating according to distinctive rationales with
very different consequences for their participants. They repeatedly
warned that blurring the boundary between the worlds would con-
taminate both of them, by making sentimental relationships merce-
nary or introducing personal considerations into business dealings.
They generally called up separate spheres imagery to mark bound-
aries whose moral value they prized. But the relevant moral values,
the distinctions, and the justifications changed deeply over time.

For one thing, nineteenth-century legal developments increas-
ingly distinguished the position of wife from that of servant and
increasingly marked that boundary with rights distinctive to wives.
By the 1930s, what had once seemed an unimportant legal boundary
became paramount: a wife’s practical services could no longer be
distinguished from her sentimental attachment to her husband. An-
alysts thus shifted the application of hostile worlds reasoning. Jacob
Lippman made this abundantly clear as he argued the case for joint
compensation of sexual, sentimental, and practical services:

It seems to me that if the right of consortium is to be recognized,
there can be no distinction made between negligence actions
and so-called intentional actions. The services of a wife cannot
be said to include housekeeping and exclude affectionate care
of the husband and children. Consortium which embraces all
of these duties, must remain intact or else perish completely.
(Lippman 1930: 668)

Thus, it was not simply a matter of justice but also a matter of pre-
serving marriages from commercial contamination, by legally ac-
knowledging their inextricable sentimental elements.
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As the changing treatment of consortium suggests, American
courts were doing relational work in three regards. First, they were
deploying—and in the long term significantly modifying—the grid
of relationships available for legal action and the distinctions among
them. We see them, for example, increasingly distinguishing hus-
band-wife relationships from those of master-servant and parent-
child. Second, they were matching relations, transactions, and
media, likewise altering legally acceptable definitions as they went
along—eventually conceding the rights of women to collect for loss
of consortium in cases of a husband’s injury and also moving reluc-
tantly toward compensation for nonpecuniary losses, such as com-
panionship, affection, personal care, and sexual relations.4

Third, courts partially reversed their reasoning. In addition to
deducing appropriate transactions and media from the publicly
recognized relationship, they also reasoned from observed trans-
actions to the relationship’s quality. In cases of injury to a spouse
we see the participants debating the character of interactions be-
tween spouses—how loving, how attentive, and so on—in assessing
appropriate damages for loss of consortium. Among the evidence
relevant to such cases, American Jurisprudence lists “the character and
conduct of the spouses, the quality of the relationship between the
spouses, any impairment of the sexual relationship, and the length
of the marriage” (41 Am. Jur. 2d Husband and Wife § 264 (2004)).
And a commentator in American Law Reports in the 1970s writes: “It
has been held that in assessing the ‘value’ of a wife’s loss of her
husband’s sexual relations, the jurors may consider not only fre-
quency of such relations prior to the husband’s injury, but also evi-
dence of how important a role sex plays in the wife’s life generally”
(Litwin 1976).

4 Later, courts in some states conceded the extension of consortium rights to
parent-child relations and, in some cases, to cohabiting couples—see Korzenowski
1996; Mogill 1992; Soehnel 1985; Szarwark 2003. Meanwhile, whether consortium
applied to same-sex couples stirred legal contestation; see Culhane 2000–2001;
Markowitz 2000; Merin 2002: 209–17.
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We find a similar relational rationale in alienation of affection
cases.5 In the South Dakota case of Pankratz v. Miller (401 N.W. 2d
543 (S.D. 1987)), the plaintiff, Duane C. Pankratz, a veterinarian,
sued Winston Miller, a childhood friend, for alienation of his Ger-
man-born wife Elke’s affection. Duane and Elke had been married
for twenty years and had five children. Miller entered the couple’s
life when after many years of absence, he returned to South Dakota
as an insurance salesman. Elke’s intimate relations with him began
when she started commuting to attend summer school and spent
one night away from home. In a 1986 decision the trial court
awarded Duane $10,000 in actual damages and $10,000 in exem-
plary damages.

But a year later the Supreme Court of South Dakota reversed the
judgment. Miller successfully argued that he had not been responsi-
ble for Duane’s loss of his wife’s affection. In fact, it was Elke who
initiated their relationship: “The first time they were intimate, it
was Elke who invited Winston up to her room. She sent him cards
and gifts upon occasion; he did not reciprocate. They were not in
love; Winston did not promise her any future relationship, nor did
she make any such promises to him. Indeed, Elke was seeing another
man at the time of trial” (547). Elke herself admitted that “our rela-
tionship [with Duane] was very strained by that time. . . . I lost my
love and affection for my husband many years ago already” (546n.5).
The court concluded that “the evidence shows that Elke’s affections
for Duane were alienated long before her involvement with Win-
ston” (547). A standard torts manual reporting on this case com-
ments: “There is no liability if all affection between the spouses has
already terminated and there is no affection to alienate” (Dobbs et
al. 1988: 129).

5 A 1925 New York decision, Buteau v. Naegeli, 208 N.Y.S. 504 (N.Y. Sup. Ct.
1925), shows both relational strategies at work. In an alienation of affections suit,
the court allowed a jury’s nominal award of $1 in compensatory damages to the
plaintiff wife, finding she had little affection for her husband. Yet the court also
allowed $5,000 in punitive damages, endorsing the jury’s intention to punish the
defendant’s “disregard of the marital relationship in its aspect of menace to the
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Although they speak of it in other terms, American lawyers,
judges, and juries regularly enact a standard procedure. They call
up a relational matrix distinguishing different bundles of social ties,
transactions, and media from each other. They match the relation-
ship to its proper location within that matrix, reasoning from the
public standing of the tie to appropriate transactions and media as
well as from observed transactions to the tie’s proper legal defini-
tion. They negotiate a match. As they do so, they frequently justify
their actions by means of hostile worlds rhetoric and practice, care-
fully distinguishing the relation at hand from others with which it
might wrongly—and banefully—be confused.

In the transformation of coverture and consortium, participants
in American legal processes deeply altered correspondences of rela-
tional packages, social categories, and legal categories. On the
whole, these shifts did not eliminate legal boundaries between sup-
posedly sentimental and rational spheres; instead, they redefined the
location and character of that boundary. Most often, furthermore,
legal categories lagged behind relational packages and social catego-
ries. Nevertheless, alterations in legal categories wielded influence
of their own. For example, married women acquired rights to dis-
pose of their property and their earnings without their husband’s
authorization.

Within the legal arena, in fact, weighty struggles continue over
the purchase of intimacy. Legislatures debate laws that govern mar-
riage, cohabitation, parentage, inheritance, and sexual practices, not
to mention such forms of intimacy as doctor-patient relations. Law-
yers, judges, and juries respond to novel cases by negotiating new
interpretations of existing law. Throughout these changes, further-
more, legal scholars formulate critiques, codifications, and doctrines
that, if adopted by legislatures or courts, significantly shape subse-
quent legal practices. A selective review of recent debates among
legal scholars will illustrate connections between current legal prac-
tices and arguments over fundamental principles.

community” (506). The appellate court later reduced the judgment to $1,218.76
(see Brown 1934: 501–2).
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Competing Legal Theories

Attempts to reconcile economic transactions and intimacy have gen-
erally tried to strike some balance between the two, but have not
surpassed either hostile worlds or nothing-but reductionisms. In the
preceding chapter, we have already seen Richard Posner’s attempt
to get rid of a hostile worlds view by replacing it with a nothing-
but economic alternative. According to Dan Kahan, this “law and
economics” approach:

presents a comprehensive theory of legal rules founded on the
rational actor model. Descriptively, it posits individuals who
react to legal incentives in a manner rationally calculated to
maximize their material well-being. Normatively, it appraises
legal rules according to their contribution to social wealth.
And prescriptively, it presents a programmatic collection of
maxims and algorithms designed to make the law efficient.
(Kahan 1999)

In recent years, a number of legal scholars have reacted against this
extraordinarily influential economic paradigm. In some cases, schol-
ars have returned to a hostile worlds argument, insisting that there
are some ranges of social behavior that commodification does cor-
rupt after all. Others have moved toward cultural reductionism, by
emphasizing social norms, meanings, and values as an alternative
to economic rationality. Still others have begun to formulate more
substantial institutional and relational accounts as competitors of
the economic narrowness of the law and economic paradigm.

Let’s proceed from minor revisions to major challenges. For a
relatively minor revision of separate spheres and hostile worlds
thinking, consider philosopher Elizabeth Anderson. At first reading,
her arguments cling closely to a separate spheres view where inti-
mate and market relationships occupy polar normative spaces. “Per-
sonal goods,” she argues, “are undermined when market norms gov-
ern their circulation” (Anderson 1993: 152). More specifically,
commodifying sexual relations “destroys the kind of reciprocity re-
quired to realize human sexuality as a shared good” (154). We see
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Anderson delicately balancing the need to renegotiate gender power
relations without making them into marketlike contracts. She en-
dorses, for instance, marriage contracts designed to equalize cou-
ples’ equality “provided that the spirit of a market transaction . . .
does not dominate their interactions” (157). A critical task for mod-
ern societies, therefore, “is to reap the advantages of the market
while keeping its activities confined to the goods proper to it” (167).

Along the way, however, Anderson qualifies her hostile worlds
diagnosis by opening up the possibility of morally differentiated
market practices. While declaring herself strongly against legaliza-
tion of prostitution, she allows that under circumstances of dire eco-
nomic deprivation, impoverished women should have the right to
sell their sexual services. Invoking the possible scenario of profes-
sional sex therapy designed to free people from “perverse, patriar-
chal forms of sexuality,” Anderson acknowledges that some com-
mercial sexual services might have “a legitimate place in a just civil
society” (156). Thus, she envisages the use of legal means to main-
tain the boundaries between separate spheres. But she leaves us with
a theoretical dilemma: are markets inherently incompatible with in-
timacy, or are there some forms of market transactions that corre-
spond to different forms of intimacy? Facing the same question,
legal philosopher Margaret Jane Radin breaks with Anderson by of-
fering a bold critique of both hostile worlds analyses and Posner-
like “universal commodification” theories. Yet in the last instance
Radin returns to a modified version of the hostile worlds view.

In Contested Commodities, Radin proposes a body of law that would
regulate and distinguish the zone she calls incomplete commodifi-
cation—where “the values of personhood and community perva-
sively interact with the market and alter many things from their pure
free-market form” (Radin 1996: 114). As she clearly states, this zone
includes instances of commodified sexual relations and parent-child
ties. In her model, “payment in exchange for sexual intercourse”
along with “payment in exchange for relinquishing a child for adop-
tion” are “nodal cases of contested commodification” (131).

Sexual relations, Radin argues, “may have both market and non-
market aspects: relationships may be entered into and sustained



80 C h a p t e r 2

partly for economic reasons and partly for the interpersonal sharing
that is part of our ideal of human flourishing” (134). However, de-
spite her insistence on the interaction of culture and law, as well
as her cogent objections to what she calls the “domino” theory of
commodification, Radin implies that “complete commodification”
would occur with monetization in the absence of institutional—es-
pecially legal—protections. In the case of prostitution, for instance,
while she advocates the decriminalization of the sale of sexual ser-
vices, she also insists that “in order to check the domino effect,” the
law should prohibit “the free-market entrepreneurship” that would
tag along with decriminalization and “could operate to create an
organized market in sexual services.” Different forms of regula-
tion—including a ban on advertising—are necessary, she concludes,
“if we accept that extensive permeation of our discourse by com-
modification-talk would alter sexuality in a way that we are unwilling
to countenance” (135–36).

When it comes to baby-markets, ranging from what she calls
“commissioned adoptions” to “paid adoption of ‘unwanted’ chil-
dren,” and including surrogacy (136), Radin wavers even more visi-
bly. Although baby giving may in fact constitute an act of “admirable
altruism,” both toward the baby’s and the adoptive parents’ welfare,
baby selling would put that altruism in question. She concedes, how-
ever, that in principle babies could belong to a zone of “incomplete
commodification,” with “coexistent commodified and noncommod-
ified internal rhetorical structures” allowing altruism along with
sales (139). But, once again, as with prostitution, she fears the ulti-
mate dominance of market discourse. “If a free-market baby indus-
try were to come into being,” Radin asks,

how could any of us, even those who did not produce infants
for sale, avoid measuring the dollar value of our children? How
could our children avoid being preoccupied with measuring
their own dollar value? This measurement makes our discourse
about ourselves (when we are children) and about our children
(when we are parents) like our discourse about cars. (138)
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Even though Radin comes much closer than Anderson to rejecting
the hostile worlds dichotomy, in the last instance she flinches.6

Similarly, Margaret Brinig recognizes the weaknesses of both hos-
tile worlds and nothing-but formulations, yet hesitates to specify what
lies beyond them. She directly confronts the standard legal treatment
of intimate family relations. We cannot, she argues, transfer intact,
commercially rooted concepts of market, firm, and contract to the
sphere of family interactions. While conceding that a contract or
market model may be usefully applied to the formative stage of family
relationships, as in courtship and adoption, she contends that the
model fails to accommodate ongoing family ties. Most notably, con-
tract law “does not have the right concepts or language to treat love,
trust, faithfulness, and sympathy, which more than any other terms
describe the essentials of family” (Brinig 2000: 3). Struggling to move
beyond an orthodox nothing-but economic view, Brinig often veers
toward traditional hostile world polarities, declaring that

marriages, or at least most marriages, are not like these
contracts or Chicago School law and economics efficiency-
seeking venturers. When marriages are good, they involve self-
sacrifice, sharing, and other-regarding behavior, perhaps a
more “feminine” view of the universe. They are relationships,
not just relational contracts. . . . As a society we have tremen-
dous incentives to promote the noncontractual, nonmarket
view of marriage. (18)

Brinig moves cautiously however toward less dualistic or reduc-
tionist paradigms. To replace the monistic contract model, she dis-

6 Similarly, Stephen Schulhofer, in his concern with establishing protections for
sexual autonomy, dismisses economic reductionism as an explanatory model. He
likewise moves away from a hostile worlds view, but not completely. Recognizing
that “we cannot automatically condemn every exchange of sex for money, regardless
of context,” he still worries that “sexual relationships founded on economic motives
seldom seem admirable, and we often regard them as degrading.” The challenge,
he says, “is in knowing when, if ever, a person can legitimately link sexual intimacy
with economic support” (Schulhofer 1998: 161).



82 C h a p t e r 2

tinguishes between contracts and covenants; the first restricted to
“legally enforceable agreements,” the latter, “agreements enforced
not by law so much as by individuals and their social organizations”
(1). Covenant, she further specifies, “is a compact or promise that
cannot easily be broken even if one side does not perform fully or
satisfactorily. It thus has durability beyond that of many firms and
far beyond the time horizon of the market, where a transaction may
be entirely episodic or discrete” (6). Such covenants—especially ap-
plicable to husband-wife and parent-child ongoing relations—imply
not only “unconditional love and permanence,” but third-party
involvement, such as God, the community, or both.

Brinig never quite specifies the differences in relations or trans-
actions that characterize what she calls contracts and covenants.
She declares:

Although the classical theory of the firm gives us some valuable
insights into marriage, it falls short in part because of the special
characteristics of marriages, primarily intimacy and privacy. It
may tell us why a continual stream of contracts will not work
in the context of marriage, and even why people marry, but
not why in the most successful of marriages each spouse will
gladly contribute without “counting the cost.” Here the new
institutional economics does far better. Through stressing
transaction costs, the new institutional economics approaches
the idea of covenant and the broader community concerns
about marriage. (109)

Extended only slightly, however, Brinig’s covenant and contract dis-
tinction conveys not just polarities but appropriate ways of repre-
senting social relations.

Like Radin and Brinig, legal theorist Cass Sunstein is trying to
find a superior analytic position somewhere between hostile worlds
and nothing-but conceptions. Searching for ways out of the eco-
nomic reductionism dominant in legal scholarship, Sunstein and
other proponents of what Lawrence Lessig (1998) calls the “New
Chicago School” of law, are paying close attention to social mean-
ings and norms (see also Lessig 1995, 1996). More specifically, in
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his Free Markets and Social Justice, Sunstein insists: “We should agree
that social norms play a part in determining choices, that people’s
choices are a function of their particular social role; and that the
social or expressive meaning of acts is an ingredient in choice”
(Sunstein 1997: 36). Noting that economics “at least as it is used
in the conventional economic analysis of law—often works with
tools that, while illuminating, may be crude or lead to important
errors,” he challenges economistic accounts of human motivation
and valuation (4). In particular, sharply critical of “monistic” legal
theories of value, Sunstein makes a compelling argument for the
multiplicity and incommensurability of human values, such as the
distinction between instrumental and intrinsic values attached to
goods or activities.

When it comes to the economic valuation of intimacy, including
sexual relations, Sunstein’s notion of norm-determined incommen-
surability marks a sharp cultural divide between financial and sexual
exchanges. He notes that “if someone asks an attractive person (or
a spouse) for sexual relations in return for cash” the offer would be
insulting, as it reflects “an improper conception of what the relation-
ship is” (75). He goes on to explain that

the objection to commodification should be seen as a special
case of the general problem of diverse kinds of valuation. The
claim is that we ought not to trade . . . sexuality or reproductive
capacities on markets because economic valuation of these
“things” is inconsistent with and may even undermine their ap-
propriate kind (not level) of valuation. (76)

Yet Sunstein opens a significant wedge in his analysis. While on
the one hand endorsing the view that some kinds of transactions,
including sexual ones, are utterly incompatible with the market,
hence with monetary transactions, he also acknowledges that mar-
kets and monetary transactions can accommodate multiple systems
of valuation. Markets, he points out, “are filled with agreements to
transfer goods that are not valued simply for use. People . . . buy
human care for their children. . . . They purchase pets for whom
they feel affection or even love.” Therefore,
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the objection to the use of markets in certain areas must depend
on the view that markets will have adverse effects on existing
kinds of valuation, and it is not a simple matter to show when
and why this will be the case. For all these reasons, opposition
to commensurability, and insistence on diverse kinds of valua-
tion, do not by themselves amount to opposition to market ex-
change, which is pervaded by choice among goods that partici-
pants value in diverse ways. (98; for a more general discussion
of commensuration, see Espeland and Stevens 1998)

In the same way, Sunstein agrees that money, rather than necessarily
flattening goods and relations, is itself socially differentiated: “Social
norms make for qualitative differences among human goods, and
these qualitative differences are matched by ingenious mental oper-
ations involving qualitative differences among different ‘kinds’ of
money” (41). While at first Sunstein seems to have responded to
the nothing-but “law and economics” with a nothing-but culture
alternative, he moves on to a much more sophisticated analysis of
social relations.

More impatient than Sunstein with uncritical adherence to hostile
worlds views, philosopher Martha Nussbaum sets out to debunk the
widespread presupposition that “taking money or entering into con-
tracts in connection with the use of one’s sexual or reproductive
capacities is genuinely bad” (Nussbaum 1998: 695; for a more gen-
eral exposition of Nussbaum’s ideas, see Nussbaum 1999). Nuss-
baum points out how much revulsion against payment for bodily
performance has proceeded from class prejudices. Using the case of
prostitution to deconstruct sexual commodification more broadly,
Nussbaum asks us to reassess rigorously “all our social views about
money making and alleged commodification” (Nussbaum 1998:
699). Notice, she tells us, how most cultures mingle sexual relations
and forms of payment, and establish differentiated continua of such
relations—ranging from prostitution to marriage for money and in-
cluding “going on an expensive date where it is evident that sexual
favors are expected at the other end” (700). Nussbaum goes farther:
she documents the wide range of paid occupations in which women
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accept money for “bodily services,” from factory workers and do-
mestic servants to nightclub singers, masseuses, and even the profes-
sor of philosophy who “takes money for thinking and writing about
what she thinks—about morality, emotion . . . all parts of a human
being’s intimate search for understanding of the world and self-un-
derstanding” (704).7

Yet despite sharing many features with these other forms of
“bodily services,” only prostitutes are stigmatized. Step by step,
Nussbaum dismantles standard explanations of what makes prostitu-
tion unique, such as its immorality or its support of gender hierar-
chies. Along the way, she provides persuasive philosophical argu-
ments against hostile world doctrines, in particular the assumption
of money’s incompatibility with intimacy. Not true, she argues, that
a prostitute “alienates her sexuality just on the grounds that she pro-
vides sexual services to a client for a fee” (714). Accepting money
in exchange for services, even intimate services, is not intrinsically
degrading. After all, Nussbaum reminds us, musicians laboring
under contract and salaried professors still produce honorable and
spiritual works. In the same way, she insists, “there is no reason to
think that a prostitute’s acceptance of money for her services neces-
sarily involves a baneful conversion of an intimate act into a com-
modity” (716). Nor does prostitution, despite hostile worlds con-
cerns, contaminate noncommercial sexual relations; different types
of relationships can and have always coexisted.

Instead of debating the morality of commercial sex, insists Nuss-
baum, we should be concentrating on expanding women’s limited
labor opportunities by means of education, skills training, and cre-
ation of jobs. Criminalizing prostitution, Nussbaum argues, will not
correct an unequal labor market but further limit poor women’s
employment alternatives. She does, however, draw the line at non-
consensual, coerced prostitution and child prostitution. Thus, short
of that limit, Nussbaum provides a strong case against the hostile
worlds argument and for the equivalence of a wide variety of con-
nections between payment and intimacy. That equivalence, how-

7 For a male equivalent of bodily services, see Wacquant 1998 on boxing.
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ever, fails to recognize sufficiently that in practice payment systems
and social ties differentiate and that people attach great importance
to those differentiations.

Legal scholars Linda Hirschman and Jane Larson propose a still
more radical overhaul of hostile worlds views. Although at first read-
ing their alternative resembles a Posner-like nothing-but econo-
mistic script, on close analysis it puts us on quite a different, more
political ground, Applying a feminist-sensitive bargaining theory to
heterosexual relations, they advocate a new sexual order of what they
call “hard bargains” where “men and women can recognize the age-
old political nature of their negotiations over sexual access as well
as their more recent commitment to equality and begin to develop
workable processes for resolving their differences and making a fair
division of the goods of their sexual cooperation” (Hirschman and
Larson 1998: 3).

Dismissing the hostile-worlds paradigm, Larson and Hirschman
insist that sexual bargaining goes on “despite the cultural association
of male-female sex with unreasoning romance and passion” (27).
Because heterosexual bargaining “takes place between naturally and
socially unequal players” (267), they propose legal intervention to
redress unequal bargaining outcomes. “Structured bargaining” is
possible, they argue, precisely because “eroticism and emotions are
[not] exempt from the ordinary rules of human behavior” (268).
More concretely, their policy proposals to achieve more equitable
sexual bargains directly challenge notions of separate spheres. In-
stead they distinguish four sexual regimes, each involving distinct
relations between the parties and distinctive payment systems—ex-
cept for rape, where they propose to criminalize the relationship
entirely. The four are marriage (as seen from the viewpoint of adul-
tery), concubinage (or in their terms, fornication), prostitution, and
rape. Let us take them up each in turn.

When it comes to extramarital sex, Hirschman and Larson envi-
sion a radically transformed negotiation between spouses. Arguing
that marriage should include “a nonnegotiable duty of sexual exclu-
sivity” (285), they recommend civil compensation for the personal
injury of adultery: either as a “bonus” when dividing marital prop-
erty after divorce or death, or by an even more revolutionary “tort
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action for money damages available during the ongoing marriage or
after divorce” (285). Hirschman and Larson acknowledge that in the
context of a “sharing model of marriage” (286) their proposed tort
of adultery involving compensatory monetary transactions within
legally intact marriages might appear incongruous. Yet they strongly
justify their proposal as a much-needed legal strategy for redressing
spouses’ bargaining power.

In the case of nonmarital long-term cohabitants, Hirschman and
Larson’s emphatic “concubinage proposal” (282) argues in favor of
contractual obligations between unmarried sexual partners. Sig-
nificantly, they recommend doing away with the legal fiction under-
lying the landmark Marvin v. Marvin palimony decision, which dis-
tinguishes meretricious or illicit (sexual) aspects of an unmarried
couple’s long-term relationship from their legitimate contractual
agreements, such as contracts for domestic services or business part-
nerships. This is quite a reversal, because, as we saw earlier, courts
have worked hard to construct such “severability” rules as a way to
distinguish legitimate marital ties from prostitution.8 Arguing that
“we see no reason why sex should be ruled out as motivation for
an exchange between intimates,” Hirschman and Larson support
nonmarital sexual bargains as “fair trades” (280–81). They do not,
however, propose to abolish relational distinctions. Instead, they
seek to redraw the boundaries among relationships, matching types
of entitlements to those relationships. Their proposed regulatory
statute, for instance, applies to couples who “have been sexually in-
volved for a specified duration of time” (280), not to short-term
sexual partners. Therefore, they explain, the differentiation between

8 On how courts have moved away from the more severe “meretricious spouse”
rules toward a more flexible contractual approach to cohabitation arrangements,
see Hunter 1978. The controversial 1976 Marvin v. Marvin decision dramatized
the new reach of the severability rule. Stating that “express agreements will be
enforced unless they rest on an unlawful meretricious consideration,” the court
distinguished sexual services from domestic labor and the sacrifice of a career,
allowing Michelle Marvin recovery for the latter. Ironically, by allowing recovery
for domestic services, the court, as Hunter points out, grants “meretricious part-
ners” greater economic latitude than married couples, who cannot contract for do-
mestic services (Hunter 1978: 1,092–94).
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prostitutes and concubines “remains a morally meaningful distinc-
tion” (282). The regulation of concubinage, furthermore, offers
couples choices “from a graduated series of relational obligations,
with marriage as the most comprehensive” (285).

Meanwhile, note Hirschman and Larson, prostitution appears to
be the “purest of bargained-for sex” (6). Yet it is often a bad bargain
involving unequal power, frequently bordering on coercion. That
does not however make selling sex—especially adult consensual ex-
changes—a criminal activity. Instead of criminalizing prostitution,
they propose the regulation of the sex business via existing labor
laws, thereby redefining the kind of relationship among prostitutes,
patrons, and pimps by assimilating them to a different widely recog-
nized relational category of employer-worker.

Hirschman and Larson’s clear-headed mapping of relational dis-
tinctions does not however lead them to blankly endorse all sexual
relationships. In direct parallel to Nussbaum, when it comes to non-
consensual intercourse or, regardless of consent, sexual relations be-
tween adults and children, they recommend criminal penalties. In
that way, they are not so much denying the boundary between legiti-
mate and illegitimate sexual relations as displaying and fortifying
that boundary. By proposing to legitimize new forms of monetary
compensation for unmarried and married couples and by treating
prostitution as labor rather than crime, Hirschman and Larson
undercut hostile worlds views in fundamental ways. Nor, regardless
of their hard-nosed economistic vocabulary, are they forwarding a
nothing-but market alternative. Like advocates of comparable
worth in employment, they promote legal intervention to reorga-
nize inequitable markets and to ban unacceptable contracts.

Feminists Attack Gender Inequality

A different radical challenge to hostile worlds and separate spheres
legal principles comes from a cluster of feminist legal scholars who
claim that separation of spheres fundamentally undermines wom-
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en’s interests.9 Turning traditional women’s work exclusively into a
matter of sentiment dangerously obscures its economic value.
American courts, these scholars argue, have long collaborated in
such disentitlement.

Carol Rose for instance, has offered a powerful critique of sepa-
rate spheres reasoning in the legal arena. Pointing out that property
transfers occur extensively within households and that property re-
lations outside of households rest on elaborate social connections,
Rose rejects conventional boundaries: “There is no ‘In-Here’ of
family and ‘Out There’ of work. . . . These spheres interact inces-
santly” (Rose 1994: 2417). The traditional “rhetoric of sharing and
nurturance,” she warns, builds the illusion that “property questions
stop at the homestead door. They don’t” (2414). Only by addressing
such questions, can gender equality be achieved both during mar-
riage and after divorce: “When we see the unspoken property within
arrangements that masquerade as ‘sharing,’ we can also see their
injustice and hypocrisy. It is only when we neglect the property as-
pects of marriage that we dub as ‘equal’ relationships that may be
profoundly hierarchical” (2415). Courts, however, Rose points out,
strongly resist treating family disputes as matters of property, typi-
cally ignoring, for instance, the economic contributions of women’s
household labor.

Indeed, as Reva Siegel amply documents, splitting family and
market spheres took painstaking legal effort. Focusing on nine-
teenth-century debates over the valuation of household labor, she
shows how courts carefully segregated that labor as a nonmarket
exchange. As earning statutes increasingly gave wives a right to in-
come from their “personal labor” for third parties, they consistently
excluded the household labor performed for their husbands or fami-
lies (see also Cott 2000; Stanley 1998). Courts, Siegel reports, “re-
fused to enforce interspousal contracts for household labor, reason-
ing that such contracts would transform the marriage relationship

9 See Chamallas 1998; Dubler 2003; Fellows 1998; Finley 1989; Goodman et al.
1991; Jones 1988; Kornhauser 1996; McCaffery 1997; Schlanger 1998; Schultz
2000; Silbaugh 1996; Tushnet 1998.
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into a market relationship” (Seigel 1994: 2139–40). Thus, courts
assumed and defended both separate spheres and hostile worlds.
Their strategy worked. More than a century later, Siegel notes:

We live in a world in which unwaged labor in the home stands
as an anomaly lacking explanation but not requiring one either.
In this world it takes an act of critical scrutiny to discern that
market relations have been systematically delimited and that
labor vital to their support is, with equal systematicity, expro-
priated from women on an ongoing basis. (2210)

Similarly unmasking what she calls “commodification anxiety,”
Joan Williams argues that “the fear of a world sullied by commodi-
fication of intimate relationships feeds opposition to granting wives’
entitlements based on household work.” More radically departing
from hostile worlds views than does Margaret Jane Radin, Williams
notes that, along with other legal experts in commodification, Radin
ignores that “women’s key problem has been too little commodifi-
cation, not too much” (Williams 2000: 118).

Williams calls attention to the arbitrary gendering of commodi-
fication that goes on in divorce settlements. As a result of what she
calls the “he-who-earns-it-owns-it” rule, husbands typically are
awarded a greater share of marital property. The prevailing separate
spheres assumption that “family work is an expression of love” (120),
she remarks, disregards that family work is also labor. Williams then
turns to the crucial example of “degree cases,” in which a wife claims
compensation at divorce for having financed her husband’s profes-
sional degree. She reports courts’ hostility to such requests, in ways
that directly parallel the nineteenth-century decisions cited by
Siegel. In one 1988 West Virginia case, the court declared that
“characterizing spousal contributions as an investment in each other
as human assets, demeans the concept of marriage” (quoted in
Williams 2000: 117). Determined to undo such prejudicial sentimen-
tality, Williams puts forth remedial policies to achieve just compen-
sation for women. For instance, her joint property proposal would
recognize family work as economically valuable, justifying income
sharing by spouses after divorce. It would thereby undermine courts’
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and legislatures’ assumption that “men’s claims give rise to entitle-
ments while women’s claims are treated as charity” (131).

At times, Williams’ hard-nosed critique of hostile worlds, like
Brinig’s, edges toward nothing-but economistic reductionism. Nev-
ertheless, she is careful to distinguish her income-sharing proposals
from others that rely on what she sees as “strained analogies to com-
mercial partnership law” (126). In so doing, she begins to recognize
differentiation of social ties among such settings as families, firms,
markets, and organizations. At the same time, however, she wants a
reading of the law in which such relations cast legal shadows that
are financially equivalent.

Martha Ertman joins the feminist effort toward a revised, more
equitable, economics of intimacy. She offers legal remedies that spe-
cifically bridge the divide between intimacy and economic transac-
tions, without reducing one to the other. Drawing on the flexibility
and acceptability of business law, Ertman intends to open wedges
for the legal defense of intimate relations as enforceable private con-
tracts (see also J. Cohen 2002). She outlines three arguments for
that strategy: first, since family law doctrine already endorses priva-
tization, judges and legislators will be receptive to applying business
models to domestic matters; second, the flexibility of business law
will accommodate the increasing variations in intimate relation-
ships; and finally, business models are well suited to deal with legal
interventions in the financial aspects intimacy, such as the division
of assets after divorce.

The analogies that Ertman proposes include “an understanding
of marriage as akin to corporations, cohabitation as akin to partner-
ships, and polyamory as akin to limited liability companies” (Ert-
man 2001: 83). The unfamiliar term polyamory refers, in Ertman’s
analysis, to

a wide variety of relationships that include more than one par-
ticipant. For example, one man may affiliate with a number of
women who are sexually involved with the man but not with
one another. Such an arrangement, polygamy, has been associ-
ated with Mormons, and is still common in many nonindustri-
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alized societies. . . . The term also includes arrangements with
combinations of people who organize their intimate lives to-
gether, regardless of the extent of the arrangement’s sexual ele-
ments. Thus, if a lesbian couple has a child by alternative in-
semination, using a gay man as a known donor to father the
child, and the donor remains involved in the child’s life, the
arrangement is polyamorous. (124)

Fending off possible accusations of nothing-but economistic re-
ductionism, Ertman explains that the comparison between business
models and intimate arrangements “is not an equation: not every
intimate interaction is akin to a business transaction, nor are all busi-
ness relationships solely financial in character.” Her aim is to find
“new ways to think about the old problems rooted in naturalized
understandings of intimacy” (98; see also Ertman 2003). For exam-
ple, she has proposed “premarital security agreements” to ensure
that women continue to get compensation for their household ef-
forts after the breakup of a relationship (Ertman 1998). In short,
Ertman makes explicit a widespread strategy in legal argument,
drawing analogies with established law to alter existing forms of
legal doctrines and practices.

Intimacy and the Economy Revisited

All these recent efforts reorient discussions of the intersection be-
tween intimacy and monetary payments in fundamental ways. They
reject separate spheres–hostile worlds dichotomies as well as noth-
ing-but reductionisms. What’s more, in one way or the other, each
critic discussed recognizes the presence of differentiated social ties
and corresponding variations in payment systems. They begin to
appreciate the prevalence and complexity of relational work. Thus,
they move closer to adopting a view of connected lives.

This book joins their effort. It examines how people and courts
alike actually negotiate the overlap of intimate social ties with eco-
nomic transactions. It does so by concentrating on three highly con-



I n t i m a c y i n L a w 93

tested areas of intersection between them. The first, chapter 3, is
coupling, the whole range of social relations in which one significant
present or future possibility is sustained intimacy, including sexual
intimacy. The second, chapter 4, deals with caring, the provision of
personal attention and services, running from professional to do-
mestic. Chapter 5 takes up households, broadly defined as all forms
of durable cohabitation; in households we see strong overlaps
among coupling, caring, and cohabitation. After these close exami-
nations, the book closes with a more general reconsideration of inti-
macy’s purchase.



Chapter 3

Coupling

On June 23, 1997, the Kansas Board for Discipline of Attorneys
convened to consider the conduct of Jerry L. Berg, a Wichita, Kan-
sas, divorce lawyer. In separate complaints, six of Berg’s female cli-
ents accused him of improper sexual behavior. After considering the
evidence, the panel recommended disbarment. Although no specific
prohibition exists in Kansas banning attorney-client sexual relations,
the board condemned “exploitation of the attorney-client relation-
ship to the detriment of the client” (In re Berg, 955 P.2d 1240, 1247
(Kan. 1998)).

In one of the six complaints, R. M. reported consulting Berg
about her divorce in August 1993, after her first lawyer had made
no progress with her case. Berg and R. M. had first met during her
parents’ divorce some three or four years earlier, and Berg had dis-
cussed with the then fourteen- or fifteen-year-old R. M. her alcohol
and drug addiction problems. R. M., “stressed, confused, suicidal
and seeing a counselor” (1244), now worried about losing custody
of her one-year-old child to her husband, as well as ensuring his
child support payments. On October 14, 1993, the night before
her divorce was final, R. M. went to Berg’s office between six and
seven o’clock to sign a property settlement agreement. Although she
was below the legal drinking age, Berg invited her out, ordering
several alcoholic drinks, including one called “sex on the beach.”
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After discussing sexual matters, they returned to his office to sign
further papers.

It was then, R. M. testified, that Berg “grabbed” and kissed her,
and she performed oral sex on him. Although acknowledging that
the sex was not forced, she reported being scared and worried that
if she resisted, Berg would not represent her in court the next day.
After the divorce was granted, R. M. endorsed an income tax refund
as payment to Berg. Although she was still short by $200, Berg
marked it “paid in full.” R. M. testified, “I felt like a whore because
I felt like I had paid for my services the night before.” Berg did not
send her any further bills. Their sexual relationship continued, as
R. M. still consulted Berg on other legal matters. It ended abruptly
on June 14, 1994, when Berg, seeking consolation after losing an
important case, visited R. M. at her apartment. Recovering from a
miscarriage, she refused to have sex, but he insisted. Two days later,
she sent Berg a letter terminating his services as her attorney. Until
then, R. M. stated, she considered Berg to be her lawyer.

In his defense, Berg contended that his sexual relations with
R. M. did not start until October 15, 1993, after her divorce settle-
ment. At that point, in his view, she was no longer his client. If the
attorney-client relationship did not exist, Berg argued, the sexual
relationship was legitimate. To bolster his defense, Berg brought in
a psychologist who had been treating him as a sexaholic. Berg also
stated he had been attending weekly Sexaholics Anonymous, Bible
study, and Promise Keepers meetings, and finally that he was recon-
ciling with his wife.

Berg appealed his disbarment. On March 6, 1998, however, the
Supreme Court of Kansas concurred with the Board of Discipline’s
decision to disbar Berg. Among other issues, the court determined
that R. M. continued to be Berg’s client through June 16, 1994. In
any case, the court declared:

It is no more persuasive to attempt to justify one’s conduct by
arguing a scenario of scarcely letting the ink on the divorce
decree become dry, extracting all available funds from the client
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(an income tax refund), and then writing off the balance of the
bill with the stroke of a pen and immediately beginning to se-
duce with alcoholic drinks an under the drinking age and vul-
nerable client. (1255)

The Berg case reports spectacular mingling of intimacy, eco-
nomic transactions, and professional relations. In such cases, lawyers
and legal scholars constantly dispute exactly where to draw the
line between proper and improper relations (see, for example,
Bohmer 2000; Larson 1993; Mischler 1996, 2000; Schulhofer 1998).
The discipline panel and the Kansas Supreme Court finally de-
cided to treat Berg as a lawyer who had abused his relationship with
a client.

In so doing, they denied that the couple were lovers or, for that
matter, a prostitute and client. The parties hardly disputed what had
happened, or even the participants’ intentions. At issue was whether
the combination of relationships, transactions, and media was mor-
ally and professionally acceptable. The board and the State Supreme
Court said no. They were defending a well-marked professional
boundary from corruption in two opposite directions. On one side,
they defended against the possibility that licensed practitioners
would use their authority to gain illicit intimate attentions, thus
bringing external dishonor and distrust on the profession. On the
other, they defended against the possibility that intimate relations
would lead practitioners to violate established understandings, prac-
tices, and relations, thus disrupting the profession’s carefully ration-
alized internal organization.

Consider another case that came to trial in Wisconsin six years
before the Berg judgment. David Kritzik, a wealthy widower, “par-
tial to the company of young women,” had over the course of at
least six years given Leigh Ann Conley and Lynnette Harris, twin
sisters, more than half a million dollars, in kind and cash: he regu-
larly left a check at his office, which Conley picked up every week
to ten days, either from Kritzik himself or from his secretary (United
States v. Harris 942 F.2d 1125, 1128 (7th Cir. 1991)).
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The case raises the issue of the taxability of monetary transfers to
a mistress in long-term relationships.1 Were those transfers gifts or
compensation? If gifts, Kritzik had to pay gift tax on the money; if
compensation, the sisters had to pay income tax. The United States
claimed that the money was compensation. As part of its evidence,
the government argued that the form of transfer, a regular check,
was that of an employee picking up wages. Sisters Harris and Conley
were convicted of evading income tax obligations and sent to jail.
After Kritzik’s death, however, their attorneys appealed the case.
Although the government insisted that the form of monetary trans-
fer identified it as compensation, the appeal pointed out that it could
have been an entitlement: “this form of payment . . . could just as
easily be that of a dependent picking up regular support checks”
(1129). The district court, furthermore, rejected an affidavit pre-
sented by Kritzik to Internal Revenue Service investigators before
his death, in which he stated that both Harris and Conley were pros-
titutes. The court dismissed his claim as a likely lie to protect himself
from civil or criminal penalties for his failure to pay gift taxes.

The court finally agreed that Kritzik’s payments were gifts. In-
voking legal precedent, the appellants’ counsel successfully argued
that “a person is entitled to treat cash and property received from a
lover as gifts, as long as the relationship consists of something more
than specific payments for specific sessions of sex” (1133–34). A
number of Kritzik’s letters to Harris entered the trial record as evi-
dence of his continuing affection and trust. He wrote, for instance,
that “so far as the things I give you are concerned—let me say that
I get as great if not even greater pleasure in giving than you get in
receiving,” adding, “I love giving things to you and to see you happy
and enjoying them” (1130). In another letter, he told Harris, “I . . .
love you very much and will do all that I can to make you happy”
(1130), adding that he would take care of Harris’s financial security.

1 On this issue, see Bittker 1983: chap. 3, pp. 11–12; McDaniel, Ault, McMahon
Jr., and Simmons 1994: 149; Klein and Bankman 1994: 150–51. United States v.
Harris, a criminal prosecution, is of course an exception to the usual pursuit of such
cases in civil courts.
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What was appellants’ counsel doing? The appeal challenged the
idea that economic transactions speak for themselves, as well as the
effort to deduce relations from transactions alone. Indeed the judges
in the case negotiated over exactly where to place the boundary of
commercial and loving relationships. Judge Flaum, while concur-
ring in the reversal of the sisters’ convictions, worried about the
breadth of the principle that his fellow judges invoked: “I part com-
pany with the majority when it distills from our gift/income juris-
prudence a rule that would tax only the most base type of cash-for-
sex exchange and categorically exempt from tax liability all other
transfers of money and property to so-called mistresses or compan-
ions” (1135).

Regardless of their philosophical differences, members of the
court agreed that distinctions between categories of payment, in this
case between a gift and compensation, hinge on the type of relation-
ship between the parties involved: lover-mistress versus patron-
prostitute. Courts had no choice but to examine the matching of
relation, media, and transactions in order to identify the transac-
tions’ legal standing. In fact, tax courts defined superficially similar
relationships in other cases as prostitute-client, charging the woman
income tax on her payments (see, for example, Jones v. Comm’r, 36
T.C.M. (CCH) 1323 1977)). Of course, if Kritzik and Harris had
been husband and wife rather than lover and mistress, their transfers
of money would likely have been tax-free domestic transactions.

By now, no reader should be surprised to see what the Kansas
and federal courts were doing. Although they speak a language of
intention and morality, courts do the legal version of relational
work. They consult a matrix of possible relations among the parties
involved, locate the relationship at hand within that matrix, establish
distinctions from other relationships, and within the relationship
insist on the proper matching of relation, transaction, and media.
Exact boundaries within the matrix themselves become objects of
contestation, as interested parties negotiate the line separating
proper and improper forms of intimacy. With Berg and R. M., both
the discipline panel and the Supreme Court of Kansas defined the
contested relationship as attorney-client, setting it apart from ordi-
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nary lovers or prostitute-patron. They thereby declared Berg’s sex-
ual interaction with R. M. and his billing procedures illegitimate.
Ironically, they also agreed implicitly that if the relationship be-
tween the couple had been that of lovers, rather than attorney and
client, precisely the same transactions would have been acceptable,
or at least legal. The court drew a moral boundary, separating the
proper relations of lawyer and client from those of lovers.

Boundaries between intimate relationships have some remarkable
characteristics. Although participants, observers, and third parties
commonly mark such distinctions with moral discourse and moral
practice, rarely are the defining interactions on one side of a bound-
ary or the other universally acceptable or unacceptable in them-
selves; they depend on context. Sexual intercourse, for example, be-
comes an enforceable obligation for spouses, an option for lovers,
and a forbidden transgression for lawyer-client pairs. Similarly, ex-
pensive gifts become obligations in some relations, options in oth-
ers, and forbidden transgressions in still others. The matching of
relation, transaction, and medium matters crucially. Such bound-
aries also include temporal limits, so that questions arise concerning
what relation a couple occupied at the time of a certain transaction:
were they then a married couple, engaged to be married, unmarried
lovers, spouses of other persons, business partners, lawyer and cli-
ent, patron and prostitute, or acquaintances on a date? All these
relations have fairly clear beginnings and endings. Between those
temporal limits, participants, observers, third parties, and boards of
discipline work to match relations, transactions, and media. When
it involves intimacy, relational work takes plenty of effort.

Surprising features of intimacy do not end there. Counterintu-
itively, intimate relations rarely involve two persons alone. Third
parties acquire strong investments in a pair’s intimacy and often act
to channel, inhibit, alter, or even initiate the transactions and media
a couple employ. The Berg and Kritzik cases have shown us the
interest that professional associations and government agencies (in
the Kritzik case, the Internal Revenue Service) exert over intimate
relations. Parents, kin, friends, and fellow members of religious con-
gregations often intervene to promote some versions of courtship
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and to discourage others. When it comes to provision of advice,
bodily care, confidential information, or emotional support, third
parties frequently act very effectively to insure that the recipient of
these services gets them from the right persons, under the proper
definition, in an acceptable form, with appropriate compensation to
the provider. Within intimate relations, the parties negotiate the
particular forms and meanings of their relationship. But third parties
almost always stand close at hand, defending the boundaries.

Outside the legal arena, in ordinary, everyday practice, people
engage in a similar sorting of couples. They do not employ precisely
the same distinctions as lawyers or invoke exactly the same moral
evaluations of different kinds of relations. But they sort across
the whole range of relations that involve the possibility of intimacy,
from lawyer-client or doctor-patient to friends, neighbors, work-
mates, and kin. Legal and ordinary categories interact, further-
more; legal proceedings affect how people couple, whereas routine
practices affect how the law works; we saw judges in both the Berg
and Kritzik cases referring to current practices as they made their
decisions.

Analyzing Intimate Pairs

This chapter concentrates on paired relations that—like those of
Berg with R. M. and Kritzik with Harris—involve the possibility of
extensive intimacy. In both these cases, the intimacy was sexual, but
similar principles apply to a wide range of intimacy. Sharing of se-
crets, handling confidential files, providing advice, giving insider
economic information, offering solace, and administering bodily
care all involve different sorts of intimacy, but commonly occur in
the absence of sexual relations. Whether sexual or otherwise, as
Randall Collins has argued, paired intimate relations hold out the
promise—and threat—of emotional interaction more intense and
consequential than everyday social relations (Collins 2004, esp.
chap. 6). They all require relational work: establishment of differen-
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tiated social ties, their maintenance, their reshaping, their distinc-
tion from other relations, and sometimes their termination.

Such intimate transactions occur over a wide range of pairs:
friends, partners, neighbors, coworkers, employer-employee, pro-
fessional-client, parents-children. In all of them, economic trans-
actions frequently mingle with intimacy. As we shall see, in such
pairs participants and third parties regularly match the relation-
ship at hand with a matrix of possible relations between the two
people, distinguish it clearly from nearby relations with which it
might become confused, mark the boundary by means of concerted
effort, and within the pair negotiate appropriate matches of relation,
transactions, and media. They often invoke separate spheres and
hostile worlds ideas and practices as they fend off inappropriate
matches. Third parties obviously play important parts in shaping
paired relationships: mutual friends introduce likely couples, par-
ents try to block unfortunate matches, police monitor illegal
transactions, couples themselves go to authoritative advisers for ad-
judication or support. This chapter will feature a great deal of third-
party intervention—including legal intervention—in paired rela-
tions. But its analysis focuses on how interaction between the
two principals works, and why. At first, I look at couples’ relation-
ships in routine social practices. Later, I take up a parallel analysis
of legal practices.

I begin with the pair as the most elementary setting for intimacy,
giving special attention to courtship and sexual relations. The nar-
row focus will allow us to see the process of matching and boundary
drawing more clearly. Chapter 4 will move on to caring relation-
ships, those in which at least one party provides sustained and/or
intensive life-enhancing attention to another. Caring relationships
often involve more than two people, and therefore take us beyond
the scope of the present chapter. But caring does not exhaust inti-
mate relations between couples, since intimacy includes some forms
of secret sharing, advice giving, personal scrutiny, and forceful
intervention—for example, rape—that are by no means life-enhanc-
ing. Chapter 5, on households, will take up a setting in which inti-
mate pairs and caring often coincide, but not always; cohabitation
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sometimes takes place with a minimum of intimacy and caring. The
book as a whole therefore looks at the intersection of intimacy and
economic transactions through three different, and increasingly
complex, lenses.

Given an interacting pair of people, the first lens consists of a
series of questions:

• What is the name of this relationship?
• Where does it fit in the array of similar relationships?
• What marks its boundaries from the closest similar rela-

tionships?
• What combinations of names, transactions, and media are

appropriate for this category?
• How do participants and third parties negotiate the

definition?
• How do they negotiate the matching of definition, trans-

action, and media?
• What happens when one of the parties rejects the current

matching as inappropriate?
• How do the parties negotiate transitions across boundaries

into adjacent relationships?

How, in short, do couples and third parties do their relational work?
In ordinary practice and in legal disputes, we can apply these
questions to the whole range of intimate couples. The remainder of
this chapter first surveys ordinary practice, then moves on to legal
disputes.

In order to discipline the argument, I have omitted a number of
fascinating topics in both practices and law, including marriage bro-
kers (whether it is legal or proper for a broker to arrange a marriage),
premarital agreements (under what conditions, if any, they consti-
tute binding contracts), insurable interest (whether one party can
properly take out insurance on another’s life), loss of consortium for
engaged couples (whether one engaged party can sue for loss of the
other’s companionship and services), gifts to employees (under what
conditions and under what form are they forbidden, tolerated, or
required), and finally, defensible reasons for breaking engagements.
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When it comes to hostile worlds ideas, the chapter spends more
time on the dangers that intimacy will corrupt professional, com-
mercial, and bureaucratic relations than that such relations will cor-
rupt intimacy. In contrast, the next chapter (on caring) devotes much
more attention to the possible corruption of intimate relations by
commercialism.

Differentiated Intimacy

Many professions build in stringent boundaries separating appro-
priate from inappropriate relations between practitioners and cli-
ents. The boundary protects against abuse by the professional and
inappropriate demands by the client. Remember the clinician’s
guide for psychotherapists. In addition to the practices mentioned
in chapter 1, it warns sternly against providing patients with falsified
diagnoses that qualify the patient for reimbursement or disability
payments, and against testifying for a patient in a legal dispute. Be-
sides being illegal and unethical, the guide warns, such practices
go beyond “the clinician-patient relationship to become a ‘special
favor’ ” (Reid 1999: 87). Clinicians are similarly cautioned not to
make disability assessments for patients applying for insurance or
government benefits. Furthermore, and even more strongly, the
guide stigmatizes the disclosure of confidential patient information
except in cases of lawful subpoenas, or patient-authorized release to
payers, such as insurers.

Clinician and patient relations, moreover, should never slip into
financial adviser–investor exchanges:

For example, if a patient who is a company executive divulges
some business matter during therapy that might affect the price
of a stock, buying or selling the stock could be considered a
breach of privilege, an action in other than the patient’s inter-
est, or insider trading. The same applies to help or “tips” you
might give the patient. . . . Do not suggest, recommend, or
even inform the patient concerning such things as investments,
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and be cautious about direct advice on such topics as employ-
ment and relationships. There is a difference between eliciting
thoughts and feelings to encourage good decision making and
inappropriately influencing those decisions. (Reid 1999: 89–90)

The guide also counsels against seeing patients after hours or mak-
ing the clinician’s home telephone available to them. Psychothera-
pists center their professional expertise on a certain kind of intimacy.
Yet they also impose a sharply bounded definition of proper and
improper intimate transactions between therapist and patient.

Not only psychotherapists, but many other medical specialists,
run the risk of damaging intimacy. They, too, commonly set up ethi-
cal barriers against the possibility that intimate relations will com-
promise the effectiveness of their treatment—and the reputation of
their profession. A widely used manual on medical interviewing,
written for students, presents this cautionary tale:

When I was an intern, I remember spending a great deal of
time with a young woman diabetic patient who had taken an
insulin overdose after an argument with her boyfriend. I offered
her empathy and understanding, talked to her about the impor-
tance of getting counseling, and explored ways that she could
improve her social situation and respond more appropriately to
stress. The Sunday after her discharge, she paged me and asked
if she could see me in the hospital lobby. Though I was having
a busy on-call day, I met with her, listened to her latest prob-
lems with her boyfriend, and held her hand as she cried. She
asked if we could have lunch the next day. I agreed.

I realized that meeting her for lunch was inappropriate, but
had felt that doctors needed to be available for their patients
and should be able to “go the extra mile” to help them. I had
been flattered that she found me so helpful and enjoyed feeling
competent in my counseling skills, at a time when my feelings
of competence were being otherwise challenged by the sick and
dying patients on my service. I probably was also attracted to
her, and enjoyed the intimacy of our conversations. I realized,
though, that responding to my own needs was undermining
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my ability to help her. At lunch the next day, I told her of my
discomfort and discussed the need for setting appropriate pro-
fessional boundaries if I were to continue caring for her in the
outpatient clinic. (Cole and Bird 2000: 242–43)

“Appropriate professional boundaries” prevent the corruption of
medical treatment by the wrong kind of personal intimacy. The pro-
fessionals differentiate sharply between interpersonal transactions
that are appropriate or inappropriate for different sorts of intimate
relations.

Intimacy among Households

Similar differentiation occurs with very different consequences in
relations among friends, neighbors, and kin.2 Margaret Nelson and
Joan Smith’s study of interhousehold exchanges among Coolidge
County, Vermont, working-class residents captures some of this
variation. Examining economic survival strategies in this rural com-
munity, Nelson and Smith found extensive differentiation of the ser-
vices that neighbors, friends, and kin rendered to each other. Differ-
ent transactions and media applied to different social relations. One
resident couple, Bruce and Nancy Sharp, for instance, reported
Bruce’s varied fee schedule for his snowplowing services in the com-
munity, which he did as a side business. When he said that his rates
varied depending on the time spent on the job, Nancy soon revealed
her husband’s more complex tariff schedule. Although Bruce
charged an hourly or contracted rate for the town store, he expected
only a token, reduced rate from an elderly couple and exclusively
in-kind reciprocity from his friends: a six-pack of beer or some
Friendly’s ice cream, for example, from his friend Ted. When the
interviewers asked if he had expected money from Ted, Bruce was
emphatic: “No, not for friends.” His reduced rate for the elderly

2 See Adams and Allan 1998; Allan 1989; Boase and Wellman 2004; Di Leonardo
1987; Hansen 1994; Kendall 2002; Litwak 1969; Menjı́var 2000; Pahl and Pahl
2000; Rubin 1985; Silver 1990, 2003; Stack 1997.
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couple, explained Nancy, was “because they want to pay something.
You don’t make a killing on that.” He did it, Bruce explained, “to
give me extra soda money, cigarette money.” Nancy again qualified
her husband’s answer, adding, “you did it a lot of times as a favor;
. . . you just did it to be nice different times. He does one for the
apartment house [in return for which] Stuart brought you a load of
corn” (Nelson and Smith 1999: 11–12).

Gender differences also figured importantly in the local economy
of favors. Women’s provision of goods and services to kin and
friends, for instance, were more likely to be treated as giftlike trad-
ing or swapping, while men were “allowed” to collect fees, even
from friends and relatives. Thus, women referred to their exchanges
of babysitting as trading or swapping, never as barter. The same was
true with women’s sewing and knitting; they offered these products
as gifts, rarely bartering them one for another. One of the study’s
respondents, Barbara Lattrell, whose side job involved sewing, ex-
plained why she made all her niece’s wedding dresses for free: “That
was her wedding present. Many hours of hand sewing” (128).

The system as a whole had an ironic consequence: those for whom
the interhousehold exchanges were most valuable actually incurred
fewer obligations. Households with higher, more stable income
readily took on long-term commitments to barter goods and ser-
vices; people in lower-income households, however, were reluctant
to take on extensive commitments because of the risk that calls for
reciprocity would come when they had few resources to offer. For
instance, two other respondents, Ellen and Charles Rivers, who had
been deeply involved in the community, withdrew after their eco-
nomic troubles began. When asked, “What do you think people owe
their families?” Ellen responded, “I don’t feel I have any obligation
to anybody, really. When my sister has her baby in September, yuh
she’s watched my kids a lot for me, for no pay or anything. Yes, I
will return the favor to her. . . . But as far as owing anybody any-
thing—no.” The same strategy applied to neighbors and friends:
“Both Charles and I feel the same way about this—we don’t really
like to owe anybody anything including favors because they can al-
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ways come back on you in a negative way. So, whenever things are
done it’s usually been an exchange for pay” (111–12).

Thus, differentiation occurred at three different levels, among kin
and acquaintances, between men and women, and according to in-
come and job stability. Among other things, the differentiation in-
volved a remarkable elaboration not only of transactions, but also
of payment media. As in professional-client relations, bartering of
goods and services among kin and acquaintances exemplifies the
main point of this chapter. On one side, participants unquestionably
mingle intimacy and economic transactions; on the other side, how-
ever, they do not do so indiscriminately. On the contrary, they make
fine differentiations and mark significant boundaries between rela-
tions, and within each set, they carefully match transactions and
media with those relations.

Courtship

A surprisingly similar dynamic operates in the very different world
of courtship and sexual relations. Clearly, in both cases, participants
regularly mingle economic transactions with strong intimacy. Al-
though moralists and participants often invoke hostile worlds con-
cerns when sexual relations are at risk, in fact the differentiation of
relations, the marking of boundaries, and the matching of relations
with transactions and media go on intensively in the overlapping
worlds of courtship and sexual relations. Conventional forms of
courtship that frequently lead to marriage operate somewhat differ-
ently from relations that might produce intense sexuality but are
unlikely to end with marriage (Laumann et al. 2004). They also
call up contrasting sorts of moral concerns. At one end we have the
specter of a woman’s ruined virtue, at the other, the specter of crass
prostitution.

Consider courtship first. Defined broadly, courtship includes all
the relationships that have some significant chance of leading to
long-term public cohabitation—the whole range from flirtation to
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the verge of marriage. Courtship necessarily involves economic
transactions in a number of ways:

• The couple frequently undertake immediate mutual expen-
ditures, such as shared entertainment, meals, and gifts.

• Courting couples mark transitions in their relationships with
costly ceremonies, festivities, investments, and gifts; in re-
cent years, for example, U.S. expenditures on the costliest
such events of all—weddings—range from $40 billion to
$130 billion a year (Holson 2003: 1; Howard 2000; Mead
2003: 78; Otnes and Pleck 2003).

• Courting couples often anticipate and prepare for their fu-
ture economic household collaboration by such devices as
establishing a trousseau or saving for a house. During an
average month, engaged couples spend about $250 million
on furniture, the same amount on tableware, and a little
under $200 million on housewares (Mead 2003: 86).

• Couples regularly connect their families to each other, often
depending on their families’ economic support.

• Over the long run, the families themselves often develop an
interest in the economic return from those who marry in.

• Often families incorporate newcomers into family farms,
businesses, or housing.

From dating to the brink of marriage, therefore, the mingling of
courtship and economic transactions occurs continuously.

Engagements

Courtship practices, meanings, and relations, to be sure, vary dra-
matically from one setting to another. Take the case of engagement;
the transition from courtship to engagement still marks an im-
portant moment in American young people’s lives. For many cou-
ples, it involves substantial expenditures. Indeed, a recent study
shows they spend an estimated annual $9 billion in engagement
rings and wedding bands (Tannenbaum 2003). According to another
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study, for 70 percent of all U.S. brides and 75 percent of first-
time brides, the diamond ring is a couple’s first wedding-related
purchase (Ingraham 1999: 51). But engagement has evolved sub-
stantially over time.

Westerners have employed various forms of betrothal—public
announcement of a couples’ intention to marry—for centuries.
Under such regimes, a marriage-bound couple commonly took on
formal obligations to churches and families in addition to their mu-
tual commitments. Indeed, churches and families often enjoyed
rights to impose sanctions on young people who flaunted those
obligations, for example, by eloping or by withdrawing from the
commitment to marry after a period of intimacy. In the United
States, however, the custom known as engagement only became
common during the nineteenth century (Rothman 1984: 157–68).
Less a church and family announcement than a couple’s own decla-
ration of intentions, engagement consisted of a pair’s designating
each other publicly as committed to marrying. As a consequence,
relations to other parties—former lovers, friends, and family—
changed significantly.

Engagement stood between informal courtship and marriage. It
involved sexual exclusivity, greater intimacy, and a distinctive set of
economic transactions. Couples withdrew from more general court-
ship activities with others, not carrying on the usual conventions of
flirtation, and commonly appearing together on social occasions.
Despite significant class and ethnic differences, in all cases engage-
ment also involved greater physical and emotional intimacy than
less-committed forms of companionship. In 1926, famous feminist
and birth control advocate Margaret Sanger strongly endorsed the
special intimacies of engagement:

One indispensable truth the engaged girl must remember: The
fiancé’s breath, odor, touch, embrace, and kiss must be pleasing
to her. If they are not, if there is an impulsive or instinctive
emotional and physical recoil, then under no circumstances
should the engagement be prolonged. . . . The intimacies per-
mitted during the engagement, the legitimate intimacies of
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kisses and caresses, in the protecting atmosphere of poetic ro-
mance, thus fulfills a distinct and all-important function—the
deepening of desire and the commingling of the spiritual and
the physical. (Sanger [1926] 1993: 74–75)

Legitimate sexual intimacies between the engaged couple escalated.
At about the time Sanger was writing, engaged couples were increas-
ingly likely to have sexual relations before marriage (see Fass 1977:
289; Modell 1989; Rothman 1984: 297).

The engaged couple further marked their relationship with a vari-
ety of economic transactions. The most dramatically public was the
engagement ring. Beginning in the 1840s, couples announced their
new relationship with a mutual exchange of rings. Only later did the
ring become a female token (Rothman 1984: 161–62). But a wide
range of other joint economic transactions followed from the fact
of engagement. They included the trousseau, acquisition of goods
and housing for the prospective cohabiting couple, and exchange of
personal gifts. In fact, the trousseau often accomplished both of the
first two, outfitting both the bride and the home.

Nineteenth-century trousseaus turned into a formidable eco-
nomic venture, as future brides sewed and shopped for increasingly
elaborate sets of clothing, linens, and various other household
furnishings. Men, meanwhile, were typically saving money for hous-
ing. In addition to a couples’ own economic preparation for mar-
riage, engagement frequently changed other relations within fami-
lies. For example, interviewing retired Amoskeag mill workers in
New Hampshire in the 1970s, Tamara Hareven and Randolph
Langenbach report the recollections of seventy-one-year-old Anna
Douville, the last to marry out of twelve children in her family.
While she still lived at home, Anna turned her entire pay over to
her mother, unlike her siblings, who only contributed board. When
Anna met her future husband, the mother reciprocated:

She got me started on my hope chest. After the week’s shopping
was done and the bills were paid, we would take all the money
that she had left to the store and buy me sheets and pillowcases.
She bought me a dishpan, all my pots and pans, knives, and
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dishes. When I got married [in 1933] we didn’t have to buy a
damn thing for years because I had all the things I needed. My
mother thought I deserved it because I gave her all my pay to
the last week that I worked. She never did that for the others,
and they got jealous about it. They were on their own when
they got married and had to buy all the stuff they needed them-
selves. (Hareven and Langenbach 1978: 289)

Besides the engagement ring and the trousseau, engaged couples
entered a distinct informal gift economy. Etiquette manuals were
emphatic: expensive presents “unless it be the engagement ring”
were “not in the best taste.” Nor was wearing apparel, especially not
the wedding dress. Even if the bride was “as poor as a church
mouse,” advised experts, a very plain trousseau was preferable to
“the elaborate outfittings towards the purchase of which the groom-
expectant has largely contributed” (Cooke 1896: 124; Cushing 1926:
110). The first edition of Emily Post’s noted Etiquette, which came
out in 1922, while somewhat less strict about a “bridegroom-elect’s”
gifts to his future bride, still insisted that any item considered
“maintenance”—such as wearing apparel, a motor car, a house, or
furniture —was off-limits. Post was quite specific: “It is perfectly
suitable for her to drive his car, or ride his horse. . . . But, if she
would keep her self-respect, the car must not become hers. . . . He
may give her all the jewels he can afford, he may give her a fur
scarf, but not a fur coat.” While the scarf was an “ornament,” Post
explained, the coat was “wearing apparel” and thus an unfit gift for
a bride (Post 1922: 311).

Etiquette writers thus struggled to draw a line defining proper
and improper gifts between engaged parties. Their boundary draw-
ing excluded gifts that would be appropriate between husbands and
wives on one side, and from a prostitute’s clients on the other. The
wrong gift, warned Emily Post, could cast the bride “in a category
with women of another class” (311), meaning a prostitute or a kept
woman. That is why courtship gifts were supposed to express af-
fection or admiration without suggesting payment or support. The
gift economy changed radically when the bride became a man’s wife;
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her husband’s gifts and his money then turned into household trans-
fers, subject to a different set of rules and expectations. Etiquette
manuals reminded brides of the distinction between engagement
and marriage transfers: “until the fateful words are spoken that make
the twain one flesh” instructed one etiquette writer, the bride “has
no claim whatever on the purse of her future husband.” As she ap-
proached marriage, however, the bride was advised to start treating
her husband’s money with wifely concern and discourage, as Post
put it, any “charming, but wasteful, presents.” Unless the fiancé was
very wealthy, noted Ethel Frey Cushing’s Culture and Good Manners,
“a young girl prefers to have [her fiancé] save his money for the
home and its furnishings” (Cooke 1896: 143; Post 1922: 310; Cush-
ing 1926: 110).

For all their period charm, these concerns about proper engage-
ment etiquette have not disappeared today. A late 1990s edition of
Emily Post’s Etiquette declares, for example, that

the engagement ring is worn for the first time in public on the
day of the announcement. In the United States it is worn on
the fourth finger (next to the little finger) of the left hand. In
some foreign countries it is worn on the right hand. It is re-
moved during the marriage ceremony and replaced immedi-
ately afterward, outside the wedding ring.

An engagement ring is not essential to the validity of the betrothal.
Some people confuse the engagement ring with the wedding
ring and believe the former is as indispensable as the latter.
This is not the case. The wedding ring is a requirement of the
marriage service. The engagement ring is simply evidence that
the couple definitely plan to marry. A man may give his fiancée
a ring no matter how many times he has been married before.
(Post 1997: 666)

The same manual devotes eleven full pages (672–82) to enumerating
items that belong in a proper bride’s trousseau.

Similar issues become acute in the case of broken engagements.
If an engaged couple have acquired common property, pooled their
funds, started shared economic enterprises, received support from
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families, or exchanged substantial gifts, the status of those economic
transactions after an engagement ends frequently becomes a matter
of rancorous dispute. Engagement rings provide an obvious case in
point: typically expensive and closely tied to the public announce-
ment of a commitment to marry, rings raise the question of owner-
ship when the engagement ends. The 1990s Emily Post manual states
the rule unequivocally:

In the unfortunate event of a broken engagement, the ring and
all other gifts of value must be returned to the former fiancé.
Gifts received from relatives or friends should also be returned
with a short note of explanation:

Dear Nancy,
I’m sorry to have to tell you that Mitch and I have broken our
engagement. Therefore I am returning the towels that you were so
sweet to send me.

Love, Elizabeth

A notice reading, “The engagement of Ms. Caroline Muller
and Mr. John Ryan has been broken by mutual consent,” may
be sent to the newspapers that announced the engagement, al-
though this is not at all necessary and it is seldom done.

If the man should die before the wedding, his fiancé may
keep her engagement ring. However, if it happens to be an old
family heirloom and she knows that his parents would like to
have it remain in the family, she would be considerate to offer
to return it. She may keep any gifts that were given her by
friends.

If the bride-to-be should die, her family should return the
engagement ring to the groom and any gifts received to the
donors (Post 1997: 672).

A bride whose wedding the New York Times reported in 2003
“proudly noted” that on the occasion of two previous broken en-
gagements “she’d returned all of the gifts” (McKinley 2003: ST11).
Thus the matching of economic transactions to relations continues
in force. The purveyors of etiquette spell out practices that represent
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a very general set of understandings about engagement: that it is a
distinct form of relationship rather than a weak form of marriage;
that the man and woman involved retain control over their own
property, and yet, that a proper engagement involves preparations
for the married stage of their lives.

Dating, Treating, and Going Steady

Engagement takes its place in a wide range of courtship relations.
From the early twentieth century to the 1950s, for example, middle-
class Americans distinguished a whole series of possible relations
between unmarried couples other than engagement, most notably
dating and going steady (for eighteenth-century practices, see God-
beer 2002). Originating as a working-class practice, among the mid-
dle class, dating replaced the older custom of calling (Bailey 1988:
17; see also Modell 1989; Schrum 2004). By the mid-1920s, Beth
Bailey tells us in her history of American courtship, “going some-
where”—to restaurants, theater, dance halls—had displaced the ear-
lier system of young men “calling” at a girl’s home or “keeping com-
pany” under the watchful eyes of her family.

What defined the date? It meant that when a couple “went out,”
the man spent money on their entertainment. Thus, Bailey con-
cludes, “money—men’s money—became the basis of the dating sys-
tem, and thus, of courtship” (Bailey 1988: 13). Observers watched
with frightened fascination the increasingly competitive streak in
dating, which Willard Waller, in his 1937 study of Pennsylvania
State University, dubbed the “dating and rating” system—the estab-
lishment of a strict hierarchy of desirability, hence of prestige,
among companions for public occasions such as dances and sports
events (Waller 1937; see also Horowitz 1987; Whyte 1990). For the
next few decades, dating continued to pivot on the man’s payment
for most of the entertainment expenses (see for example Holland
and Eisenhart 1990; Illouz 1997: 66–76; Komarovsky 1985: 231–33;
McComb 1998).
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The new relations of dating thus involved a distinct intimate
economy. After World War II, although young people continued
to date, they created a new form of relationship halfway between
engagement and dating. They called it “going steady,” a more exclu-
sive, longer-term, and often more sexually intimate relationship
than dating. Sometimes, going steady subdivided into more than
one category. Among University of Kansas college students of the
1950s, for example, Beth Bailey reports: “A whole new set of ‘offi-
cial’ statuses emerged to designate the seriousness of relationships:
going steady, lavaliered, pinned, engaged. Each of these was more
serious than the last, and each step allowed greater sexual intimacy.
Necking with a ‘steady’ was one thing, necking with a casual date
something else entirely” (Bailey 1999: 77). Going steady created its
own characteristic matching of relations, transactions, and media. In
general, the couple involved pooled resources far more than dating
couples, typically planning their expenditures to assure their appear-
ance at major social occasions. Among high school students, who
rapidly adopted the practice, boys and girls, for instance, exchanged
class rings, wore matching “steady jackets,” or boys gave the girl a
letter sweater (Bailey 1988: 50–51; see also Palladino 1996: 112).

Thus an elaborate system of courtship with multiple forms of re-
lations prevailed in U.S. schools at the mid-twentieth century.
Today, of course, single men still invite single women out for meals
or entertainment, pick up the tab, and expect a degree of intimacy
to prevail during the encounter. They still sometimes call this ar-
rangement dating. However, since the mid-1950s, a whole new array
of courtship relations has evolved in the United States, including
such pairings as hooking up, friends with benefits, going out, or
hanging out. In a preliminary survey of women on eleven college
campuses, for example, Norval Glenn and Elizabeth Marquardt
(2001) found that college undergraduates divided their heterosexual
encounters into five rough categories: first, interactions involving
sex without commitment, including “hooking up” or what some of
the women called “friends with benefits”; second, rapidly estab-
lished committed relationships involving sexual activity, sometimes
referred to as “joined at the hip”; third, less intense, slower moving,
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committed relationships that might or might not involve sexual ac-
tivity. “Hanging out” was the fourth—and the most common—type
of relationship; it means going out or spending time with one or
more partners (see also Brooks 2002; Wolfe 2000; for teen-age prac-
tices, Schneider and Stevenson 1999: 190–91). Finally, dating in the
old sense of the word accounted for only a small minority of those
encounters. When it came to men’s payment for shared entertain-
ment, these college women only rarely and ambivalently took part
in such arrangements.

Despite the new terminology and practices, some residues of the
old system remain. The Fabulous Girl’s Guide to Decorum, touted as
the “etiquette guide for the new millennium,” offers the following
advice on “proper date behavior” to young women:

Some women feel it’s not a date unless the guy pays the bill.
But . . . an FG [Fabulous Girl] is a modern woman and does
not hold to these old-fashioned principles. Usually. Who picks
up the tab on those early dates can be tricky. If your suitor
makes it clear that he’d like to take you out to dinner, then you
can let him pay for the meal. When a man asks a FG out for an
afternoon coffee or cocktails, it is not wrong to assume that he
will pay for her. Nonetheless, an FG always carries some cash
in case he’s cheap. . . . If you do not intend to see this guy again,
then you should definitely pay for your half of the bill. Of
course, you know that paying for a meal doesn’t mean anyone
is obliged to offer themselves for dessert later, but he might
not. (Izzo and Marsh 2001: 145–46)

Thus, who pays continues to be a crucial question symbolizing the
nature of the relationship.

Will the Internet change all that? From the 1990s onward, elec-
tronic chat rooms, instant messaging, and computer-mediated dat-
ing services certainly introduced new practices into the old world of
courtship (Constable 2003). According to a New York Times report,
more than 45 million Americans visited dating Web sites in a single
month of 2003. The same report projected that in 2003 they would
spend about $33 million a month on electronic dating services (Har-
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mon 2003) New combinations of intimacy and economic activity
will surely emerge over decades to come. None of them, however,
will eliminate the work of matching relations, media, and economic
transactions, much less the effort to mark the boundaries between
the relations at hand and others with which they might easily and
banefully be confused.

These past and current urban middle-class customs do not, of
course, exhaust the great variety of courtship that has existed in the
United States. Courtship has always differed by ethnicity, race, class,
and religion.3 Among urban working-class Americans who had left
school, for example, a new form of relationship called “treating”
emerged in the twentieth century. Treating was a popular arrange-
ment by which young working-class women obtained financial help,
gifts, and access to entertainment from a fiancé or a “steady” but
also from casual acquaintances, in exchange for a variety of sexual
favors, from flirting to intercourse. Young working women earning
low wages and obligated to contribute to their families’ income, had
little spending money left over for their own clothes or entertain-
ment. So they relied on men friends to “treat” them to dancing,
drinks, theater, or dinner. As Kathy Peiss (1983; 1986) reports,
working-class informal etiquette allowed a much broader range of
respectable indirect payments to women than did that of the middle
class; working girls accepted not only recreation and food from a
man but gifts of clothing or even a vacation trip.

People distinguished treating not only from the much more sexu-
ally restricted relationship of middle-class dating but also from the
sexually explicit bargain of prostitution. They invested considerable
effort, indeed, in marking the boundary between acceptable treating
and unacceptable whoredom. As long as she did not receive cash
payment from men at the time of sexual relations, the treating (or
“charity”) girl did not become a prostitute. Surveying the practice
of treating in New York City between 1900 and 1932, Elizabeth
Clement reports that “the young women exchanged sexual favors

3 See D’Emilio and Freedman 1988; Holland and Eisenhart 1990; Joselit 1994;
Modell 1989; Stansell 1986.
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for dinner and the night’s expenses, or more tangibly for stockings,
shoes, and other consumer goods” (Clement 1998a: 68). These
women, she notes, used treating “to gain entry into the expensive
world of urban amusements and to distinguish themselves from the
prostitutes who lived and worked in the bars alongside them.” In
contrast to prostitutes, treating women and their companions estab-
lished a sort of gift economy. Clement explains: “Not only did they
not accept cash, but they did not really exchange services for mate-
rial goods. Instead, they received presents from their friends” (120).4

As in any gift economy, not all presents were equally acceptable.
Reporting on the same custom in Chicago, Randy McBee (2000:
108) quotes Rose Kaiser, a young Jewish woman. Kaiser rejected
certain gifts from men, such as silk stockings, “because they’d want
to put them on [me].” Treating girls and their companions thus
worked out a complex round of exchanges far different from the
conventions of dating and prostitution.5 Yet working-class treating
paralleled middle-class dating in four important regards. First, it
permitted a degree of interpersonal intimacy the parties would not
ordinarily engage in outside of the arrangement. Second, it re-
mained temporary: once entered, a treat did not imply either party’s
right or obligation to continue the relationship. (Hence many a ne-
gotiation over whether a couple were treating.) Third, through
known transitions and agreements it could lead into adjacent rela-
tionships—certainly prostitution on one side, but even clearly
longer-term monogamous commitments on the other. Finally, treat-
ing was in itself no more a paid occupation than was dating. Despite
the woman’s receipt of valuable gifts and services, treating did not
qualify a woman as a sex worker, identify her male companion as
her client, or for that matter keep her from gaining her livelihood
through nonsexual forms of work.

4 See also Clement 1998a on club hostesses and female vaudeville performers as
new forms of commercial heterosexual interaction after the 1920s.

5 On treating, see also Gilfoyle 1992: 56, 288, 311. Gilfoyle suggests that the
adoption of treating was related to the decline in commercial sex. On Jewish court-
ship and treating, see Heinze 1990.
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Sex Work

Nevertheless, many American women—and some men—have at
one time or another earned their livings through the sale of explic-
itly sexual services. For pay, they have participated in interactions
that regularly produce sexual arousal in their purchasers. Informal
estimates place the American commercial sex industry in the vicinity
of $8 billion to $10 billion a year (Weitzer 2000; Schlosser 2003:
61). Those occupations have only occasionally and contingently
overlapped with courtship. Let us call the entire array of specialized
sex-providing occupations “sex work.” Such occupations include
telephone sex, production of pornography, peep shows, some forms
of massage, escort services, and a wide variety of prostitution. They
vary enormously in duration of encounters, extent and character of
physical contact, range of intimacy, setting, and overall style. We
need not survey the entire range of sex work, however, to make this
chapter’s main points: in this zone of intimacy as in others (both
sexual and otherwise), couples mingle economic transactions with
intimate attentions; implicitly consult available matrices to define
their relations; mark the boundaries of those relations emphatically;
match relations, transactions, and media according to established
conventions; yet within those limits negotiate their own versions
of intimacy. Meanwhile, third parties generally act to defend the
boundaries, as observers invoke separate spheres/hostile worlds
ideas and practices to draw the line between acceptable and unac-
ceptable relations. Comparison of two frequent forms of sex work—
taxi dancing and prostitution—will underline these points.

Let us begin with taxi dancing, an occupation that moral critics
of the 1920s and 1930s often lumped with treating and prostitution.
In early-twentieth-century American cities, dance halls became in-
creasingly important sites for encounters between single men and
women. In fact, treating women often met their companions in pop-
ular dance halls. These ranged from social club dances to public,
commercial establishments (McBee 2000). The taxi-dance hall, typ-
ically restricted to male patrons, was a remarkable setting for social
encounters. The men paid an entrance fee and then purchased ten-
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cent tickets for sixty to ninety seconds of dancing with a young
woman. The taxi dancers worked on a fifty-fifty commission ar-
rangement, with half of the money going to the dance hall owner.

At first glance, taxi dancing seems like a peculiar form of sex work:
a fleeting, flirting contact between man and woman akin to tele-
phone sex or a peep show. On closer examination, however, it turns
out to contain a whole differentiated world of intimacy. Within its
commercial framework, men and women formed friendships, paired
off for liaisons outside the dance hall, initiated courtship, and cre-
ated a complex economy of favors, gifts, tips, and obligations. From
one perspective, the taxi dance hall operated as a crass commercial
establishment. From another, it served as a remarkably sophisticated
and effective matchmaker.

Speaking of the 1930s, Leo Rosten, chronicler of American immi-
grant and working-class life, recalled a Saturday night tour of three
New York taxi dance ballrooms and his encounters with the women
who made their living by dancing with paying customers (Mona,
Jean, Honey, and others). At Seventh Avenue’s Honeymoon Lane
Danceland, Mona led him to the dance floor letting “her body, all
marshmallow, flow against mine . . . and murmured a voluptuous
‘Mmmm-mmh!’ ” After dancing for a moment “approaching ec-
stasy,” a buzzer loudly “honked.” Mona quickly “disengaged her
clutch” instructing him to get more dance tickets. When Rosten
protested that he thought his ticket was for a whole dance, Mona
announced that “a dance is every time the buzzer buzzes.” Which
was every minute.

After Rosten promptly returned with ten more tickets, Mona was
once again “warm and yielding in my arms—until the buzzer fin-
ished its tenth pecuniary decree.” Jean later explained that the danc-
ers kept half of the price of their tickets, plus “you have to add the
presents . . . like nice lingerie, a bracelet, a purse, a piece of jewelry,
maybe an evening gown.” Or sometimes cash. At the Majestic
Danceland, Honey told Rosten about a St. Louis real-estate dealer
who dated her: once “he leaned over in the cab he was taking me to
some scrumptious Chinese food in, and without one single word he
leaned over and kissed me—nothing rough or forcing, just a real
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sweet little kiss. Then he handed me ten dollars without a peep”
(Rosten 1970: 289–91, 297). Clearly more was happening in and
around the dance hall than the simple exchange of dimes for dances.

Sociologist Paul Cressey provided a systematic account of Chi-
cago taxi dance halls in the 1920s. He started out as a case worker
and investigator for Chicago’s Juvenile Protective Association, but
later reported his findings under the supervision of the great Uni-
versity of Chicago urban sociologist Ernest W. Burgess. Analyzing
the phenomenon, he invoked classic hostile worlds reasoning. First
he worried about the “mercenary and silent world” of taxi dancing,
where “feminine society is for sale, and at a neat price” (Cressey
1932: 11). As a result, “the impersonal attitudes of the market place
very soon supersede the romantic impulses which normally might
develop.” Still worse, romanticism “becomes merely another ac-
ceptable method for the commercial exploitation of men” (39–40).
But then Cressey noted how the “romantic impulse” often under-
mined the rational economic order of the taxi dance hall preferred
by its proprietors. Indeed, as we’ll see, dancers often made private
arrangements that cut into the owners’ profits, for example, by of-
fering free dances to favored customers. Owners acknowledged their
repeated failure to restrict intimate relations between their dancers
and patrons. As one proprietor noted, “As long as boys are boys and
girls are girls they’re going to get together somehow” (quoted in
Cressey 1932: 50).

Despite his moral qualms, Cressey provided dramatic, careful ob-
servations of what actually went on. Here he describes the standard
encounter:

As soon as the girl receives a ticket from the patron, she tears
it in half, gives one part to the ubiquitous ticket-collectors,
and the other half she blandly stores with other receipts under
the hem of her silk stocking—where before the evening is
over the accumulation appears as a large and oddly placed
tumor. She volunteers no conversation, as the music begins, she
nonchalantly turns toward her new patron ready for the dance
with him. (6)



122 C h a p t e r 3

The dance lasted ninety seconds and shrank to sixty seconds near clos-
ing hour. After closing time—between midnight and 3 a.m.—those
men who had not already made arrangements to meet women after
the dance often stood outside the dance hall waiting for the women to
emerge, pairing off with them if possible (McBee 2000: 109).

In the course of his description, Cressey actually distinguished
five different relationships that sometimes existed between taxi
dance girls and their patrons, each with its own rules of payment:
(1) the standard dance session; (2) “free dances” for more “favored
suitors”; (3) “mistress” arrangements, an “alliance” in which for a
few months a man paid for the dancer’s rent or groceries; (4) the
“plural alliance,” where the girl “enters an understanding by which
she agrees to be faithful to a certain three or four men,” who through
“separate arrangements” meet her “financial requirements” of rent,
groceries, or clothes; and (5) dates, running from a shared drink or
show to what Cressey called “overnight dates,” which according to
him, “quickly take on the character of clandestine prostitution” (48–
50). In some cases, a sixth relationship emerged from one of the first
five: the dancer and the patron married (see, for example, Cressey
1932: 115–17; Vedder 1947: 155–58).

Although a standard dance session usually initiated acquaintance
between a man and a woman who later went on to more extensive
companionship, the date provided a crucial pivot among these rela-
tionships. From a date the couple might move on to longer-term
cohabitation, exclusive or shared. But they might also simply return
to the occasional dance session. Preoccupied to some extent with
his moral conceptions, Cressey understated the extent to which the
taxi dance hall was operating as a local social center. In fact, his
descriptions document a wide range of flirtation, friendships, and
matchmaking. In a later study of Los Angeles, Chicago, and Detroit
taxi dance halls, Clyde Vedder—who worked as pianist in several
dance halls—revealed a broad scope of social relations between pa-
trons and dancers, matched with a striking variety of payments. Be-
sides gifts and generous tips, the remunerations included the follow-
ing possibilities, each of which clearly entailed far more than quid
pro quo for dances and sexual services:
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• Redeeming a dancer’s pawned items
• Assistance in building and furnishing a dancer’s home:

labor and materials (cement for foundation, roof, electrical
wiring)

• Cosigning a dancer’s charge account at various stores
• Down payments on major purchases
• During World War II, ration coupons, including gas cou-

pons, and rationed products such as butter, toilet paper, ny-
lons, Kleenex, butter, cigarettes, and gasoline (Vedder 1947:
136–40)

Thus, despite Cressey’s misgivings, none of the various patron-
dancer relationships equated with prostitution, the straightforward
sale of sexual services. Indeed, Cressey himself acknowledged the
distinction. Patrons eager to obtain an after-dance date with one of
the girls, he observed, were “polite and courteous”:

Since the girl’s society outside the dance hall—so much sought
after by many of the patrons—can be secured only through the
dubious process of courtship rather than the more dependable
method of bargaining, the popular taxi dancer has a favorable
status . . . which seems to arise in part from the very uncertainty
of her favors. (37–38)

One patron explained his courting strategies:

I’ve found that the main thing to remember in trying to interest
these girls is that they are not hard-boiled prostitutes. They
don’t want to make money that way. But they do like presents,
and—most of all—attention. . . . They are great on expecting
presents. But I soon found that an inexpensive present would
do just as well as an expensive one. What they are interested in
is its sentimental value. They want presents, not for their
money value, but as keepsakes to remind them of their good
times and their men friends. (Quoted in Cressey 1932: 141)

Clearly, taxi dancers and their patrons were negotiating individu-
alized relationships within the limits of available conventions. Far
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from a pathetic imitation of courtship or a furtive neighbor of
prostitution, the world of the taxi dance reveals a terrain of differen-
tiated ties, each with its own matching of relation, transactions,
and media.6

Prostitution

In a largely forgotten but still telling article first published in 1952,
C. Wright Mills vented his famous indignation on rich men who
condemned street prostitutes but maintained high-priced mis-
tresses, frequented call girls, purchased sexual services for their
customers, and thus lured young women into vice; “American
salesmanship and plutocratic demand,” he argued, offered irresist-
ible lures: “In fact, wherever attractive, ambitious girls meet men
with the money or power to realize their ambitions, sex will be
available at a price” (Mills 1963: 329). For all his radical populism,
Mills resorted to a standard hostile worlds conclusion: money cor-
rupts intimacy.

Despite popular awareness of differentiation among types of
prostitution, the relation between prostitute and patron looms as the
ultimate triumph of commercialism over sentiment. Hostile worlds
theorists continue to warn that the introduction of economic
transactions into sexual life pushes it toward the corrupt calculating
world of the market. Yet the realm of prostitution and other sex
work shows us a differentiated social landscape, with its own well-
marked boundaries and its own distinctive matching of relation,
transactions, and media. Prostitution has of course undergone enor-
mous mutations as American social life has altered. Changes include
the rise and fall of the brothel, emergence of the call girl, and the
expansion of electronic contacts. The word prostitution, further-
more, covers a wide range of activities, such as brothel prostitution,
streetwalking, call girls and more. Here I concentrate on women

6 For race relations in dance halls, see Moran 2001. Taxi dancing continues, with
modifications, to this day: see Meckel 1995.
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who offer their sexual services more or less publicly in American
urban areas.7

During the nineteenth century, brothel prostitution, running
from sordid to sumptuous, played a significant part in American
public life (see Cohen 1998; Gilfoyle 1992). In the later heyday of
taxi dancing and treating, prostitution persisted as a quite separate
professional activity. Ruth Rosen studied American prostitutes—
women who regularly offered to perform sexual intercourse or
closely related services for a fee—between 1900 and 1918. Her his-
torical survey covers the range from low-paid streetwalkers to ex-
pensive kept women. She shows that prostitutes made two kinds of
distinctions: between different kinds of prostitution and between
themselves and other women. Higher-ranking prostitutes, for in-
stance, distanced themselves very clearly from the unladylike “low
women” (Rosen 1982: 107). Prostitutes also contrasted their profes-
sionalism with the gullibility of nonprofessionals. As Rosen reports,
“They joked about the ‘charity girls’ who freely gave away sexual
favors, and they derided the ‘respectable’ wives of their customers.
. . . They expressed contempt for the ‘respectable’ domestic and fac-
tory workers who worked for subsistence pay . . . and often had to
submit to sexual harassment by their bosses” (102).

Similar divisions persist to our own time. Contemporary variants
on prostitution in the United States include streetwalkers, call girls,
escorts, and brothel prostitutes, as well as male and transgendered
prostitution. Within each of these we find further differentiation
and hierarchies of prestige, power, and wealth. Although in the ex-
treme, the narrow exchange of sexual services for money does in-
deed occur, even within the world of prostitution we find differenti-
ation as prostitutes distinguish their income by type of activity or
by customer.8 Streetwalkers, for instance, report differences be-
tween what Elizabeth Bernstein (1999) calls “career prostitutes”

7 The literature on sexual payments among men is very thin. For preliminary
indications, see Aggleton 1999; Boag 2003; Chauncey 1985, 1994; Humphreys
1975; Reiss 1961.

8 See Wood Hill 1993. For a graphic description of prostitutes’ negotiation over
the category of sexual relationship and associated monetary transfers, see Sanchez
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who exchange sex for cash, and the lower-ranked “crack or heroin
prostitutes” who barter sex for drugs. Meanwhile, call girls’ income
and prestige are not only higher than that of streetwalkers but also
outdo escorts, brothel, or massage parlor workers (Weitzer 2000: 4;
see also Heyl 1979; Miller 1986).

Let us look more closely at differences among streetwalkers, call
girls, and brothel prostitutes. It would be easy to reduce those differ-
ences to degrees of economic complexity; streetwalkers are nothing
but the equivalent of street vendors, while call girls are boutique
experts, and brothel prostitutes, supermarket salesgirls. It would be
equally easy to assume that lurking behind such structural differ-
ences, hides a homogeneous moral world of commercial degrada-
tion. For all prostitutes, in this view, the ever-present price for sex
eliminates any possibility of intimacy. There is, to be sure, some
truth in these ideas. In some cases, precisely because of the money
to be made in sexual services, these are occupations at great risk
of exploitation, degradation, and violence. Furthermore, there are
indeed striking differences in the working conditions of different
kinds of prostitutes. Nevertheless, all three variants of prostitution
exhibit a complex economic organization, and in all three the pro-
viders establish a set of contingently negotiated relations, some
fleeting but others quite durable, with their clients.

Streetwalkers, who reportedly constitute a minority of prostitutes
(Weitzer 2000: 4), typically pick up their dates in public settings for
brief sexual encounters in hotels or “car dates.” Bernstein describes
three distinct sites within a ten-block radius in San Francisco: the
“upper-class” women of Geary and Mason; the “middle-class”
women of Leavenworth and Geary, and the “lower-class” women
of O’Farrell between Taylor and Jones, each category of women
distinguished by race and physical appearance. The largely white,
Asian, and light-skinned black women—who stand alone or in all-
female groups—at the Geary-Mason stroll, she notes, “are young,
slim and expensively dressed; their tightly fitted suits, sweater sets

1997. For the adjacent world of female dancers in strip clubs, see Frank 1998, 2002.
On prostitution, see also Stinchcombe 1994.
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and fur or leather coats code them for a relatively upscale market”
(Bernstein 1999: 103). Their prices start at $100, while only a
few blocks away, African-American streetwalkers, more shabbily
dressed, get between $20 and $100. On two other sites (Hyde Street
in the Tenderloin and on Capp Street in the Mission) the usually
older, homeless “crack prostitutes” exchange sex for either $20 or a
vial of drugs.

Bernstein’s geographic divisions represent distinct categories of
streetwalkers. Within each category, the women establish their own
negotiation with clients, for instance, by discriminating among pre-
ferred, acceptable, and rejected partners. Indeed, as Janet Lever and
Deanne Dolnick (2000) report, street prostitutes often have regular
clients, sometimes long-standing ones. Some clients offer prosti-
tutes gifts of food, cigarettes, alcohol, and occasionally, jewelry or
flowers. Street prostitutes further mark the boundary of their rela-
tionships with customers by restricting the forms of physical contact
they permit, for example, by negotiating which sexual acts they will
perform, withholding orgasm, and refusing such contact as mouth-
to-mouth kissing (see Bernstein 1999: 105; Brewis and Linstead
2000: 214–21; Lever and Dolnick 2000: 97).

Call girls establish quite different relations with their clients.
They contract individually with customers in advance for a rendez-
vous that typically takes place on the woman’s own premises or in
the client’s home. Lever and Dolnick surveyed Los Angeles street-
walkers and call girls in the late 1990s. Compared with streetwalk-
ers, call girls charged significantly higher prices (a median of $200
versus the $30 median for streetwalkers), spent much longer periods
of time with the client, and were more likely to have an ongoing
relationship with him. Call girls also engaged in a wider range of
social interaction with the clients. Interactions included an occa-
sional lunch or dinner, “sleepovers,” conversation, caresses, non-
sexual massage, and even kissing. From clients they often received
jewelry, perfume, flowers, and champagne. Call girls also formed
particular attachments to some of their long-standing clients. One
woman explained: “You cannot know someone that long without it
being a real relationship” (Lever and Dolnick 2000: 97–98).
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What is more, call girls develop distinctive strategies for at-
tracting long-term clients, although those strategies sometimes
backfire. One sex worker that Bernstein talked to explained why she
no longer offered her favorite clients free sex or cheaper rates:

They pretend to be flattered, but they never come back! . . .
There was one client I had who was so sexy, a tai-chi prac-
titioner, and really fun to fuck. Since good sex is a rare thing, I
told him I’d see him for $20 (my normal rate is $250). Another
guy, he was so sexy, I told him “come for free.” Both of them
freaked out and never returned. . . . They don’t believe they
can have no-strings-attached sex, which is why they pay.
They’d rather pay than get it for free. (Quoted in Bernstein
2001: 203–4)

For a much more bureaucratized version of prostitution than ei-
ther streetwalking or the call girl business, we can turn to high-
priced contemporary brothels. Legal brothels bring the state of
Nevada a yearly income of $40 million. Take the Moonlite Bunny-
ranch, one of Nevada’s thirty-five licensed brothels (Mead 2001; see
also Hausbeck and Brents 2000). At the Bunnyranch, the customer
picks one of the twelve to twenty girls lined up at the parlor, or else
the girls approach him at the bar, for a “tour.” This involves going
to a bedroom for negotiation of a service, including length of time
and price. Each girl sets her own price, ranging from $150 to many
thousands for “fantasy parties.” Once a deal is made, the customers
pays the office manager in cash or credit card. Bunnyranch workers
receive cash and free food. Dennis Hof, the brothel’s owner, also
rewards top earners with special gifts, photo frames, or CD cases.
As independent contractors, the women must pay taxes and are sup-
posed to split their earnings fifty-fifty. They must also purchase their
own condoms and pay for maids’ services, use of the house’s tan-
ning-bed, adult movies, sex toys, and their weekly medical exams.

Brothel management sets very serious restrictions on client-pros-
titute interactions: bedroom price negotiations are closely moni-
tored from the office via intercom to avoid cheating, and kitchen
timers are used by the office manager to regulate the agreed number
of minutes couples spend together. Newly recruited workers must
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learn the brothel’s printed rules, while the more experienced work-
ers train younger women in negotiating skills. Both the management
and workers pride themselves on giving exceptional service. Air
Force Amy, one of Bunnyranch’s top earners explained to a reporter:

A thousand bucks is a hell of a lot of money. . . . But half of
what you spend here has nothing to do with sex. It goes to the
house for providing a nice, safe environment. No one here is
going to take your wallet; the police aren’t going to come and
raid the place; your name is not going in the paper. I am not
calling you in the morning saying, “I thought you loved me, I
think I’m pregnant.” (Quoted in Mead 2001: 79)

To be sure, many American brothels have operated under much
more dangerous and oppressive conditions (see Clement 1998b;
Gilfoyle 1992; Rosen 1982), but in general brothels have organized
the provision of intimacy quite differently from other forms of sex
work.

Taxi dancing and prostitution are only two cases of commercial
sex work. Other varieties include lap dancers, strip dancers, porn
stars, telephone sex workers, and masseuses.9 Clearly, sex work dif-
ferentiates at least as much as courtship. Throughout the world of
commercial sex, we find the distinction of different, well-bounded
intimate relations, the matching of relation, transactions, and media,
heavy involvement of third parties in enforcing those boundaries,
and further negotiation of meanings by the parties. We see partici-
pants engaging in delicate, consequential relational work.

Coupling in the Law

Both criminal and civil law intervene in intimate relations, some-
times to enforce certain rules of intimacy, sometimes to prevent
certain forms of intimacy. Criminal law covers such offenses as pros-
titution, incest, rape, pedophilia, sexual harassment, and pornogra-

9 See Flowers 1998; Frank 1998; Garb 1995; Lewis 2000; Rasmussen 1979; Rich
and Guidroz 2000.
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phy. Civil law likewise deals with intimacy but in a rather different
manner, sometimes enforcing obligations, sometimes protecting
rights, sometimes barring certain transactions, and sometimes de-
termining the standing of transactions on the basis of relations be-
tween the parties. Thus, civil law provides compensation for lost
consortium, enacts divorce and child support settlements, deter-
mines whether gifts between lovers are recoverable if they break up,
and decides whether bequests from friend to friend are legal. (As we
will see later, a third body of legal doctrines—tax law—also applies
to intimate relations when government authorities claim that sexual
or other services constitute taxable commercial transactions.)

When the law intervenes in intimate relations, it establishes a
partly independent realm from everyday practices; a realm involving
its own legal matrix of relations, and therefore of boundaries for
appropriate transactions. This legal realm and the realm of practices
necessarily interact, since all participants (notably plaintiffs and de-
fendants) are also pursuing real-life agendas. So, we find incessant
problems of translation between legal and practical realms, a process
that runs in both directions. Thus, a longtime companion must con-
tend with a court’s ruling that his late lover had no right to bequeath
him the house they shared. In the opposite direction, a jury puzzles
over whether the law allows them to compensate a girlfriend for her
domestic services to an ex-boyfriend. A good deal of legal work thus
goes into (a) matching intimate relations with appropriate economic
transactions, (b) distinguishing similar but morally and practically
different relations from each other, (c) justifying such distinctions
by invoking general doctrines. Hostile worlds is the most powerful
of such doctrines.

In the forms of intimacy already discussed in this chapter—from
courtship to sex work—the law intervenes repeatedly in all these
different ways. Let’s begin with courtship. To what extent, and
under what conditions does the law recognize courting couples as
legally existing parties? What rights and obligations follow from
that standing? What happens when one party defaults or terminates
the relationship? When couples are involved, how does American
law do its relational work?
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Legal Engagements

Recall our earlier discussion of the engagement as a changing set of
practices. In general, American law currently treats engagement as
a quasi contract to marry. It intervenes when the contract is fraudu-
lent, when one party breaks the engagement improperly, or, most
commonly, to settle disputes over property when an engagement
ends contentiously. To do so, courts must first determine the rela-
tionship between the parties; were they actually engaged? Or was
the couple simply courting, cohabiting, carrying on a commercial
relationship, maintaining a common-law marriage or actually occu-
pying a legal marriage? The law marks boundaries among the rights
and obligations attached to each of these relations. Therefore, the
stakes in defining the relationship properly are serious.

Determining the legitimacy of an engagement matters because
often the couple have acquired property, invested in wedding prepa-
rations, paid for a trousseau, exchanged valuable gifts, taken up joint
economic activity, established obligations to third parties, including
families, left jobs, or changed their line of work. When something
interrupts their agreement to marry, all of these economic commit-
ments turn into contested transactions. How they are resolved de-
pends on determining the nature of the couple’s relationship.

Exactly what legal rights and obligations attached to engaged cou-
ples and what distinguished an engagement from ordinary court-
ship, marriage, or other intimate relations has changed significantly
over time. In the largest arc, engagement went from being a public
agreement that linked families, and therefore obligated third parties,
to a private agreement undertaken by a couple. For courts and legal
experts, however, the breaking of engagements posed the most en-
during and acute legal questions. When and why should the law
intervene at all in the private affairs of couples? And when it did,
whose rights was the law expected to protect, and which rights?
What about the rights of third parties—relatives and friends of the
engaged couple?

Defining an engagement, however, posed special challenges for
American courts. Without official certification that the couple was
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indeed engaged, courts searched for other evidence to prove the
nature of their relationship. In general, they sought signs that the
couple had committed themselves to marry. Homer Clark’s influ-
ential text on domestic relations, for instance, noted that courts had
often relied on “evidence that the parties spent much time together,
that they often expressed affection for each other or that prepara-
tions for the wedding were made” (Clark 1968: 3–4). In some cir-
cumstances, courts accepted testimony of third parties who wit-
nessed a couple’s promises to marry, as well as evidence of sexual
intimacy between the couple as proof of their engagement.

The kinds of evidence that were available for engagement under-
standably changed as engagement practices changed. Broadly speak-
ing, engagement went from a public (and often religious) declara-
tion of intentions that clearly involved a couple’s families to a private
agreement between two persons that might or might not include
announcements and obligations to third parties. Moreover, as we
saw in chapter 2, as long as coverture existed, marriage itself entailed
a woman’s considerable loss of legal, economic, and political auton-
omy. Under such circumstances, engagement constituted a distinc-
tive, relatively privileged but temporary position for women. As co-
verture declined, the transition to marriage changed in character.

As time went on, the sorts of evidence for engagement that courts
honored therefore changed significantly. Michael Grossberg sums
it up:

The privacy of courtship was the initial obstacle facing judges
determined to supervise nuptial selection. Especially after the
decline of the banns (posted declarations of marriage required
by traditional nuptial statutes), lovers rarely plighted their troth
before a coterie of witnesses or in sealed agreements; often an
exchange of promises never took place. To surmount the se-
crecy of espousals courts applied liberal evidentiary rules built
on Lord Holt’s 1704 ruling in Hutton v. Mansell that mutual
promises of marriage need not be proven by direct evidence
but could be authenticated by circumstantial proof. This freed
courtship from a number of limitations usually applied to con-
tracts, and highlighted the unique contractual nature of nup-
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tials and the willingness of American judges to deviate from
contractual uniformity when a larger goal—in this case pro-
tecting deserted brides—demanded it. . . . Judicial laxity in ad-
mitting evidence of nuptial promises, and a refusal to demand
strict corroboration of circumstantial evidence, imposed seri-
ous nuptial liabilities on men. (Grossberg 1985: 39–40)

Later in the nineteenth century, indeed, men’s complaints about those
liabilities drove courts to narrow the range of evidence they would
accept as evidence of nuptial agreements (Grossberg 1985: 56–58).

Far more changed, however, than rules of evidence. A series of
broad transformations occurred in the way courts treated engage-
ment, distinguished it from adjacent relationships, and dealt with
the economic transactions of engaged couples. Speaking very ap-
proximately, from the mid-nineteenth century to the early twentieth
century, American courts increasingly handled engagement as an
asymmetrical quasi contract in which a woman put her reputation
at risk more so than did her fiancé. A woman whose engagement
ended short of marriage, reasoned the courts, lost some of her ap-
peal as a marriage partner, especially if she and her fiancé had con-
summated sexual relations. During this period, courts became in-
creasingly disposed to compensate jilted women not only for
material losses but also for pain and suffering.

During the 1920s and 1930s, a reaction against asymmetrical
compensation for broken engagements set in, with much hostile
worlds talk of gold diggers who enticed men into nuptial agreements
for mercenary purposes. From the 1930s onward, American law
moved toward a sharper distinction between (1) economic transac-
tions of engaged couples that depended on their commitment to
marry and therefore became reversible if a marriage did not occur
and (2) other transactions between the same people that did not
constitute part of the commitment to marry. Although courts con-
tinued to examine whether the relationship between a woman and
a man qualified as engagement, courtship, marriage, prostitution,
business partnership, friendship, or something else, they thus began
to rule that only a relatively narrow range of a couple’s economic
transactions belonged to the engagement as such.
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Breach of Promise

Suits for breach of promise reflected this evolution. American states
have always varied widely in their treatment of such suits, but on
the whole, state courts became more receptive to large settlements
for breach of promise as the nineteenth century wore on, then re-
versed direction during the twentieth century. Breach of promise
suits, a mixture of contract and tort law, initially focused on mone-
tary compensation for the financial injuries of a broken engagement,
including the loss of virginity. Plaintiffs—typically female—increas-
ingly claimed a wider range of damages, including loss of reputation,
injury to health and feelings, and mental suffering.10 During the
early twentieth century signs of division arose between judges and
juries on this very issue. While juries continued to make large
awards for emotional and reputational damage, lawyers and judges
began to look askance at these forms of compensation.

Evelyn Garmong eventually lost her suit for breach of promise
against John B. Henderson as a consequence of such a shift (Gar-
mong v. Henderson, 99 A. 177 (Me. 1916)). Garmong dropped out of
medical school in 1908, when she was in her late twenties, and began
working as a nurse in Washington, D.C. She met thirty-nine-year-
old Henderson, a wealthy widower, in 1909. Over the following
year, the two went out for automobile rides, dined together, and
had sexual relations in Washington; Philadelphia; Bar Harbor,
Maine; and elsewhere. In July 1910, Garmong, now living in her
hometown of Des Moines, Iowa, resumed relations with a former
lover, Roscoe D. Smith, to whom she was engaged. Three months

10 For a telling analysis of changing legal treatments in breach of promise suits
and premarital law more generally, see Tushnet 1998. See also Brinig 2000: 40–42;
Ludington 1960. In a separate action for seduction, fathers had the right to sue
their daughters’ errant lovers. Juries often awarded large monetary compensation
for the loss of fathers’ material welfare or honor caused by sexual injury to their
daughters. As fathers’ financial interests in their daughters’ marriagability lost
standing in American law, the women themselves acquired the legal right to sue
their seducers (VanderVelde 1996). In breach of promise cases, however, seduction
did not constitute a separate cause for action, but served to increase damages (Clark
1968: 13).
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later, she unsuccessfully sued Smith for seduction, then for breach
of promise, aggravated by her pregnancy. Abandoning the effort to
coerce Smith in October of that year, she returned to Washington,
where her child was born. She now charged Henderson with pater-
nity. Henderson visited her, sent her fruits and flowers, and over the
next five months gave her about $900 “to buy his peace” (179).

After Henderson refused any further contact, Garmong instituted
and lost a bastardy suit against him. Then, in October 1913, she
sued Henderson for breach of promise, alleging that in March of
1910 he had promised her marriage. Claiming that they were “affi-
anced husband and wife,” Garmong asked for $250,000 in damages.
Henderson countered that they were never engaged to be married
but “merely friends.” In January 1915, a jury in Penobscot County,
Maine, awarded Garmong $116,000, a huge sum at that time. After
the verdict was set aside by the Law Court—claiming that the jury
was “influenced by sympathy, passion, or prejudice”—a second jury
in April 1916 awarded Garmong $75,000 (177, 180). Once again, a
review court sent the case back to trial. Finally, on November 27,
1916, the Supreme Judicial Court of Maine ruled in favor of Hen-
derson, the defendant in Garmong’s suit.

The case pivoted on Evelyn Garmong’s claim that she and Hen-
derson had been legally engaged, making her eligible for compensa-
tion. She testified to that effect. In conformity with the increasing
rigor of courts, J. Cornish, one of the presiding judges, rebutted her
testimony with a series of observations, including the following:

• John P. Garmong, Evelyn’s brother and her sole new witness,
could only report that Henderson had once spoken to him
about her with “the highest respect.” The conversation was
found to bear “no resemblance to the expected conversation
between prospective brothers in law” (179). Nor did John
report that conversation to other members of the family.

• No engagement was announced publicly.
• No one provided evidence that any friend or relative knew

about the engagement.
• There was no engagement ring.
• There were no presents “as one would expect a person of the

wealth of the defendant to shower upon his affianced wife.”
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• There was “no public conduct from which an engagement
could be inferred.”

• There was no evidence that the “alleged engagement was
ever referred to by the defendant or by any third person in
his presence.”

• Letters written by the defendant to the plaintiff were not
those of “an affianced husband. They were infrequent in
quantity and meaningless in quality.” (179–80)

The judge concluded that Garmong and Henderson had maintained
an “illicit relation” quite distinct from both a legal engagement and
a mere friendship. The court therefore overturned the juries’ initial
generous awards.

In the 1930s, jilted women’s claims came under even more severe
and widespread attack. Critics argued that compensation for reputa-
tion and emotional distress commercialized couples’ engagements
and provided undue incentives for its exploitation by scheming
women (Coombs 1989; McLaren 2002, chap. 7; Tushnet 1998).
They thus once again invoked hostile worlds doctrines against an
unwanted practice. The attack succeeded. Starting in 1935, a num-
ber of states passed the so-called heart-balm acts—statutes abolish-
ing breach of promise suits, along with the related torts of seduction,
criminal conversation, and alienation of affections. (The trend con-
tinued; by 2003, thirty-nine states had abolished the alienation of
affections tort).

Engagement Today

Courts did not, however, withdraw from legal regulation of engage-
ments. Instead, the broader breach of promise action was restricted
to legal adjudication of property transactions between the engaged
couple. Within this narrower focus, legal issues continue to pivot
on such questions as: Was this relation an engagement? What eco-
nomic transactions belong to an engaged couple? And what rights
does each of the parties have? While most American states today do
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not allow breach of promise suits (and few cases exist even when
the plea is legally available), courts intervene regularly in formerly
engaged couples’ property disputes (see Perovich 1972; Tomko
1996). Indeed, Philadelphia attorney Mark Momjian notes that dur-
ing the 1990s family lawyers became increasingly involved in broken
engagement cases, which “can be as litigious as those involving long-
term marriages” (Momjian 1997: 1).

More specifically, current engagement law relies on a no-fault
theory of conditional gifts. Twentieth-century American jurispru-
dence applied this doctrine precisely to distinguish engagement
from other forms of relationships. In this theory, people undertake
certain gifts and economic transactions on the expectation that mar-
riage will result (Tomko 1996). The failure of a marriage to occur
breaks the contract and poses the problem of restoring property
acquired under that contract to its rightful owners. In principle, nei-
ther party bears the legal blame for an engagement’s termination,
but courts must still decide what claims on joint or transferred prop-
erty the ruptured contract entails. Whether an engagement termi-
nates through mutual consent, the defection of one of the parties,
or a death, the problem of adjudicating ownership of such property
becomes acute. One engaged party, both engaged parties, or even
third parties such as family members may have claims over the prop-
erty remaining after a disrupted engagement.

Courts must therefore decide which sorts of transfers and joint
acquisitions of property belong to the engagement as such, and
which do not. Those that are contingent on marriage belong to the
engagement contract, and differ from the rest. Courts thus commit
themselves to identifying “gifts in contemplation of marriage.” But
there lies the legal problem: How do engagement transfers differ
from courtship transfers? And to what extent are joint purchases,
joint savings, or jointly operated economic enterprises themselves
part of the property attached to the engagement? Courts therefore
have to resolve four related sets of issues: First, are the couple en-
gaged or courting? Second, if engaged, what transfers and joint
property belong to the engagement and which do not? Third, what
rights do the parties in a broken engagement have to the property?
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Finally, are the couple actually eligible for engagement? I will take
up each of these questions in turn.

Are the couple engaged or courting? Legal manuals explicitly provide
a rule that courtship refers to “the pre-engagement period, and it is
deemed ended when the parties expressly or impliedly agree to
marry” (Martin 1952: 582; see also Tomko 1996: 60). Engagement
therefore typically begins with some public manifestation of the
agreement to marry. Without such public manifestation, courts re-
main uncertain about the couple’s status until the parties supply fur-
ther information about their behavior to each other or their declara-
tions to third parties. A courting couple who have broken up have
almost no legal rights with respect to property they have exchanged.

In a 1969 Louisiana case (Fortenberry v. Ellis, 217 So. 2d 792 (La
Ct. App. 1969)), Earl C. Fortenberry was denied recovery of a
Magnavox stereo-phonograph set he had given Barbara Ellis pre-
cisely because he could not prove that the couple had been engaged.
Fortenberry purchased the $650 stereo on December 23, 1965,
Ellis’s birthday. He testified that a month earlier the couple had
become engaged, agreeing at that time to substitute the stereo for
the conventional engagement ring as their official engagement
gift. But Ellis, the defendant, countered that while she and Forten-
berry had indeed dated for quite some time and shared two joint
savings accounts, no engagement ever took place. The stereo there-
fore was not an engagement gift, but a combined birthday and
Christmas present.

In an effort to prove his case, Fortenberry called on his mother,
his sister, and his cousin to testify that he had informed them of
the couple’s engagement. The three witnesses, however, failed to
confirm the 1965 agreement to marry. Worse still, Fortenberry ad-
mitted under cross-examination that after the alleged engagement
day, both he and Ellis had dated other partners and that he was the
defendant in another woman’s paternity suit. He further acknowl-
edged that he and Ellis had never announced their engagement pub-
licly: there had been no party or newspaper release. Nor had the
couple taken out a marriage license. On the basis of the evidence,
the trial judge ruled that Fortenberry and Ellis had never been en-
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gaged. As a result, the stereo was not a gift in contemplation of
marriage and therefore remained Ellis’s legitimate property. On
January 6, 1969, an appellate court affirmed the initial ruling.

If the couple are engaged, which transfers and joint property correspond
to the engagement, and which do not? Judges and lawyers commonly
make the distinction between absolute and conditional gifts; the
crucial difference being that conditional gifts are those that depend
explicitly on a commitment to marry. Courts are actually adjudicat-
ing among three categories: first, property belonging to courtship
but not part of an engagement (such as that in the Fortenberry v. Ellis
case); second, property belonging to the engagement; and finally
property exchanged during the engagement but not qualifying as
conditional gifts. One legal commentator further differentiates
the engagement gift economy. Besides the engagement ring, he
identifies three other types: those “casual gifts such as affectionately
disposed persons might be expected to give from time to time”;
“gifts between engaged persons at Christmas and on holidays, all
intended for the donee’s sole enjoyment”; and “gifts, or transfers
having the form of gifts, intended in one way or another to promote
the marital economy, such as household furnishings and homes”
(Martin 1952: 601–2).

In an ironic way, courts thus become gift counselors. It is not
always an easy task, since drawing boundaries around the different
categories of gift transfers may turn into a contested legal struggle.
Consider for instance, Philip I. Lewis’s and Rochelle Permut’s
claims against each other (Lewis v. Permut, 320 N.Y.S.2d 408 (N.Y.
Civ. Ct. 1971)). After their four-month engagement ended on Feb-
ruary 17, 1970, Lewis went to court demanding recovery of the
$1,350 diamond engagement ring; six other pieces of jewelry he had
given Permut during their courtship; eight wedding gifts the couple
received from Lewis’ parents, relatives, and friends; plus one-half of
a joint savings account in which the couple had deposited savings
and cash gifts. Permut in turn demanded that Lewis return a gold
pocket watch and chain she had given him as an engagement gift,
plus a Hitachi FM-AM stereo radio and receiver with two speakers
that she had loaned him.
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Despite New York’s no-fault rules, Judge Nat H. Hentel assigned
responsibility for the couple’s breakup to Lewis, the plaintiff, and
on that ground allowed Permut to keep the engagement ring.
Nevertheless, for the remainder of the transfers and joint property,
Judge Hentel relied on conditional gift doctrine quite consistently.
He tried accordingly to discern which transfers and acquisitions
of property the couple had made in expectation of their marriage.
Thus, Permut was instructed to return her garnet-set gold wedding
band to Lewis, since regardless of who had broken off the engage-
ment “such a gift was predicated upon the parties entering into
marriage. . . . The Court cannot see any logic in allowing the
defendant to retain such unhappy souvenirs of an event which was
never consummated” (410). She also had to return the contested
wedding gifts.

But Permut was allowed to keep the other items of jewelry
claimed by Lewis, as they were “delivered by plaintiff to defendant
as gifts on her birthday or for other holiday or representative occa-
sions” (410). Thus, these qualified as friendship, not engagement
gifts. Using a similar rationale, the Court ruled that Lewis was not
obliged to return the gold pocket watch and chain Permut had given
him: “If defendant gave to plaintiff a gold watch and chain to express
her happiness at her engagement and her love for and esteem of her
fiancé, it was a completed gift with no ‘strings attached’ ” (411). On
the other hand, the court agreed that Lewis should return the Hi-
tachi FM-AM stereo and receiver, because the transfer was not a
gift, but a temporary loan. What’s more, the judge divided the cou-
ple’s joint savings bank account according to the sums deposited by
each party. When it came to a $350 deposit for a bedroom set that
had been paid by, and credited to, Lewis’ parents, the judge turned
down, for lack of evidence, Permut’s claim that she had contributed
$175 for the deposit.

What property rights do couples have after a broken engagement? As
Judge Hentel’s complex allocation of resources in the Lewis v. Per-
mut case indicates, courts are not merely organizing equitable distri-
bution of property but deciding item by item what rights and obliga-
tions are in play. The most obvious and common cases concern the
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ultimate conditional gift, the engagement ring. The issue figures
clearly in the case of McIntire v. Raukhorst (585 N.E.2d 456 (Ohio
Ct. App. 1989)). The couple began dating in October 1986. In Janu-
ary 1988, after Teresa Raukhorst accepted his marriage proposal,
Craig McIntire gave her a $440 diamond solitaire ring. The bride-
to-be chose her wedding dress and put down a deposit on a hall for
the wedding reception, in addition to other expenses in preparation
for their marriage. About a month after his proposal, McIntire ter-
minated the engagement and requested the ring back. When Rauk-
horst refused, he went to court, then appealed the first decision
allowing Raukhorst to keep her ring. An appellate court reversed
that initial decision, declaring that regardless of who breaks the en-
gagement, “the gift of an engagement ring, given in contemplation
of marriage, is a conditional gift which, absent an agreement to the
contrary, must be returned to the donor if the condition of marriage
is not fulfilled” (467). The disappointed bride-to-be lost twice: not
only her engagement ring but also the money she had spent in prep-
aration for her wedding.11

Brides to be, however, do not always lose. In a 2003 case pitting
Virginia DeFina as plaintiff against Stephen Scott as defendant
(DeFina v. Scott, 755 N.Y.S.2d 587 (N.Y. Sup. Ct. 2003)), a court
awarded substantial damages in compensation for the money DeFina
had spent in preparation for her wedding to Scott. DeFina, a nurse
practitioner, and Scott, a twice-divorced attorney, became engaged
in 2000. The couple registered at luxury stores and planned a wed-
ding at St. Patrick’s Cathedral and a reception at the United Nations
Plaza Hotel. Scott purchased an expensive engagement ring at Tiffa-
ny’s for DeFina. The couple agreed that DeFina would pay for all
wedding-related expenses. For his part, Scott transferred to DeFina
one-half interest in his condominium apartment. In March 2001, the
couple split up “in a flurry of heated actions” (589), and by April they
went to court. At issue were not only wedding expenses, but also the
engagement ring, the apartment, and third-party gifts.

11 For a discussion of gender bias in legal treatment of broken engagements, see
Tushnet 1998.
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Although DeFina claimed that the ring had been a Valentine’s
Day gift, the court ruled that, since it remained covered by Scott’s
homeowner’s policy, it remained his property. But because the ring
had vanished from DeFina’s lower Manhattan apartment soon after
September 11, 2001, Scott was instead able to keep insurance pro-
ceeds that covered the loss. When it came to the apartment, how-
ever, the court rejected Scott’s claim that DeFina return her half-
interest. Instead, the court, citing DeFina’s almost $16,000 pre-
wedding expenses (which included half the cost of Scott’s bachelor
party), granted her a lien on the condominium, leaving title to Scott.
Scott was also ordered to compensate DeFina for the five engage-
ment gifts he had kept, despite the couple’s agreement that all gifts
should be returned to their respective donors. Judge Diane A. Lebe-
deff said of the case:

The distinguishing feature of this case—that both parties were
well-established professional adults who embarked upon prepa-
rations for a formal wedding paid for from their own funds,
primarily acting upon clear plans regarding their engagement
and the establishment of their eventual economic union—calls
for application of contract-based theories to the maximum ex-
tent possible, a legally novel approach, but one particularly
suited to couples of this type and to contemporary society.
(588–89)

Once again, property rights depended simultaneously on a defini-
tion of the couple’s relationship and on the legal interpretation of
the contract attached to that relationship.

Are the couple actually eligible for engagement? In the cases consid-
ered so far, both parties had the legal right to contract an engage-
ment. However, several impediments can exist to that right—nota-
bly, fraud, present marriage by either party, or the condition of one
or both parties being underage (Tomko 1996). In any of these cases,
the usual transactions that an engaged couple can legally undertake
become invalid. Consider the case of Guy A. Armitage against Ann
Tracy Hogan (Armitage v. Hogan, 171 P.2d 830 (Wash. 1946); see
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also Martin 1952: 595). In 1942, Armitage, a traveling shoe salesman
in his early fifties, and Hogan, a known prostitute, met in Seattle
during one of his business trips. She recalled the encounter as fol-
lows: “Well, I was walking on Pike Street, and I ran into him, and I
spoke to him. . . . And he said he was lonesome and invited me to
come to the hotel, and I went, and he paid me for my entertainment,
and I stayed, and I got ready to leave. He didn’t want me to go, so
I remained overnight, and he give me money” (833).

Their meetings continued each time Armitage traveled to Seattle;
he regularly gave her expensive presents, such as a fur coat and
money, including $500 to buy a massage parlor and $375 to aid her
sick sister. Several times, he gave her $200 to $300 when she asked
for cash. In July 1944, Armitage allegedly proposed marriage to
Hogan, although no definitive time was set for the ceremony. He
then put down $2,500 as down payment for the purchase of a hotel
Hogan was to operate. In September of that year, Armitage gave
Hogan a $2,000 diamond ring. Two months later, Hogan married
Joe Ennette, a “colored man.”

Armitage went to court claiming that Hogan had broken her
agreement to marry him and therefore should return the diamond
ring—or its cash equivalent—and the down payment for the hotel.
Both gifts, he argued, were given in consideration of their intended
marriage. He expected no compensation for his earlier courtship
gifts. He declared that Hogan “always presented herself in a ladylike
manner, and that he had no idea she was a prostitute.” She had there-
fore defrauded Armitage of his money, intending all along to marry
Ennette, not him. When asked, “Was there any reason why you
should give her this money and these gifts than what you have al-
ready testified?” Armitage responded, “No, nothing other than the
marriage agreement which was inducement for me to make these
loans and gifts” (833, 835–36). If Armitage’s story was correct and
if Hogan had fraudulently agreed to marry him without any inten-
tion of doing so, the gifts were indeed conditional on their marriage.
He was therefore entitled to recover those expenses.
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But Hogan denied Armitage’s claims. She testified that “from the
first time she entertained him at his hotel” (833), Armitage was
aware of her occupation. He had never proposed. His gifts therefore
were offered only in exchange for her affections. For instance, when
it came to the hotel down payment, Hogan recounted, “He said,
‘Well what will you do for me if I pay this other $2,500?’ I said, ‘I
would be nice to you like I have always been. Haven’t I been nice?’
Shortly afterwards I received a letter after he left telling how nice I
had been with him” (834). As for the engagement ring, Hogan testi-
fied as follows:

That morning we were lying in bed in the Drexel Hotel, and I
told him, “Let’s get up early,” and wanted him to go and buy
me something. So we went to Dootson’s for breakfast . . . [and
went] to the jewelry store. I said, “Here it is, ” and so we asked
to show the ring I had looked at, and they showed it. . . . He
bought it . . . and [we] were waiting for the red light at Fifth
and Pike. He said, “I should have waited a little while and
bought this for your Christmas gift.” I said, “That’s fine. We’ll
call it a Christmas gift anyway.” He said, “Would you?” and I
said, “Yes.” (835)

Asked if “there was any talk about being an engagement ring at any
time,” Hogan declared, “Never” (835).

In October 1945, the court dismissed Armitage’s suit; the follow-
ing year, the Supreme Court of Washington affirmed that judgment.
There had been, both courts agreed, no valid agreement to marry
between the parties. Two features of the situation wrecked Armi-
tage’s claims; first the court established that Hogan was a known
prostitute and concluded that Armitage must have been aware of
this. In fact the court stated:

[W]e are convinced that appellant was induced to give respon-
dent the presents which he did, and to furnish her the money
for financing the hotel deal, by his desire to have the illegal and
immoral association with respondent continued; that he never
asked for or expected a return of the ring or money, but the
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only payment appellant ever expected to receive from respon-
dent was the pleasure he apparently enjoyed and expected to
enjoy from such association. (836)

The court’s second finding was even more devastating. It turned out
that Armitage was still married to another woman. He and his wife
had separated some years before, but Armitage had taken no legal
steps toward divorcing her. Armitage and Hogan were thus doubly
ineligible to marry. The doctrine of conditional gift could not possi-
bly apply to any of Armitage’s generosity toward Hogan. All his gifts
were hers to keep (see also Martin 1952: 595).

Jeffers, one of the appellate judges, spoke emphatically:

As I have listened to this testimony now for more than two
days, I am satisfied that this is a case solely of a scheming woman
who is engaged in prostitution . . . having met the plaintiff and
peddled her wares, and apparently Mr. Armitage, a married
man, became infatuated with her and gave her considerable
money over a period of several years. To put it in the vernacular,
I am satisfied that he was just a plain sucker, and that she played
him for all that he was worth. . . . [W]hile I regret that she is
permitted to retain these funds, I must conclude that the funds
were given to her. (836)

In essence, the judge reluctantly decided that Armitage was simply
paying a very high price for sexual services. Hostile worlds had
clashed once more.

Here again, the outcome of the case depended first of all on the
court’s assessment of the relationship between the parties. Under
other circumstances, exactly the same transactions would have led
to recovery by Armitage. Despite what happened in the Armitage v.
Hogan case, generally speaking, courts treat engagement rings as
quintessential conditional gifts, returnable to the donor almost re-
gardless of the circumstances that ended the engagement. In con-
trast, wedding rings fall under a different regime, since courts do
not require their return after a divorce, even in the case of a short-
lived marriage (Tushnet 1998: 2603).
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Between Courtship and Sex Work

Across this complex, fascinating terrain, American courts continue
to follow the strategy of relational work outlined earlier: They
match intimate relations with appropriate economic transactions
and media, they distinguish similar relations from each other, and
they often justify their distinctions by invoking hostile worlds doc-
trines. Although they maintain a distinctive legal classification of
intimate relations and of valid evidence for those relations, they alter
the rules in response both to changes in ordinary practices and to
the rise or fall of more general legal doctrines.

Some legal disputes lie halfway between the law of engagement
and the law governing commercial sex. Courts have difficulties with
these cases, because they again must decide what relationship applies
to the couple. A case in point is Deborah Vandevelde’s $3.5 million
breach of contract suit against Thomas Colucci. According to forty-
one-year-old Vandevelde, the two first met in 1999 when fifty-three-
year-old Colucci, a wealthy Long Island businessman, approached
her in a Madison Avenue café, offered her a ride home in his golden
Mercedes, and sent her flowers the next day. After the relationship
began, Colucci treated Vandevelde—then employed by Christie’s
auction galleries—with an array of expensive gifts: Bergdorf Good-
man furs, designer clothing, a Mercedes CL500, a penthouse apart-
ment on Central Park South, and another luxury forty-eighth-floor
apartment on Fifth Avenue, next to St. Patrick’s Cathedral.

Vandevelde further claimed that Colucci asked her to sign a
$100,000 a year contract offering her employment in one of his
companies. The contract stated that Colucci owed her $492,000 for
past “business services.” Their agreement, however, went far beyond
business into a form of courtship, bordering on commercial sexual
services. In a television interview, Vandevelde stated that she and
Colucci, still married and the father of two teenage children, were
engaged. He had promised to divorce his wife and had bought Van-
develde a Vera Wang wedding dress and an engagement ring at
Graff. Vandevelde added that while their relationship lasted, Co-
lucci “enjoyed unrestricted sex . . . while promising her financial se-
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curity.” Colucci’s “appetite for sex” noted Vandevelde, “was insatia-
ble” (Abrams Report 2002; Maull 2002). Two years later Colucci
broke up with Vandevelde, accusing her of betraying him with
another boyfriend. He stopped paying her rent. At that point, he
denied Vandevelde’s account of their relationship. The two met, ac-
cording to his testimony, through an escort service: “Ms. Vande-
velde,” claimed Colucci in an affidavit filed in Manhattan Supreme
Court, “was the girl whom the escort service sent to my room.”
He compensated her “affections and loyalty” with lavish gifts.
Colucci further argued that their contract was an agreement to facil-
itate adultery, and therefore illegal (Maull 2002; New York Daily
News 2002).

The judge in this case, Manhattan State Supreme Court Justice
Leland DeGrasse, struck a delicate balance between commercial and
moral considerations. First, he separated Vandevelde’s breach of
contract suit from a different suit for unpaid rent by the owners of
the building in which Vandevelde lived. In the latter case, he ruled
against Colucci, ordering him to pay more than $50,000 in back
rent. Once again, we find courts making fine distinctions on the way
to placing a couple’s relationship in its proper location within an
available matrix.

Sex Work in the Law

In the Vandevelde-Colucci case, much of the dispute hinged on
whether their relationship qualified as commercial sex work. Plenty
of disputes arise, however, in cases where there is little question that
part of what was going on was the commercial provision of sexual
services. As we have seen, sex work covers a wide range of relation-
ships including involvement of customers with lap dancers, tele-
phone sex workers, escort services, pornography, adult Web sites,
various forms of prostitution, and much more. In addition to prose-
cuting certain forms of sex work, the law, however reluctantly, gets
involved in adjudicating whether certain relations constitute sex
work and, if so, determining their legal standing.
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Laws against prostitution form the foundation of a wide range of
actions concerning sex work. Despite the specter of prostitution as
the end-point of any commodification in sexual relations, however,
in practice courts and judges have not maintained a simple dichot-
omy of legitimate, nonmonetary sexual relations versus illegal mon-
etized prostitution. Most American states make prostitution illegal,
usually declaring it a misdemeanor. In general, American laws pin-
point the exchange of money for sexual services as the defining ele-
ment of prostitution. Thus, for example, Florida defines prostitution
as “offering to give or receive or giving or receiving the body for
sexual activity for hire,” while for the Illinois statute, prostitution
consists of: “offering or agreeing to perform or performing any act
of sexual penetration or touching of genitals for money or anything
of value. A person patronizes a prostitute by engaging in sexual pen-
etration with a prostitute who is not that person’s spouse” (Posner
and Silbaugh 1996: 161, 164–65).

The Illinois law has two remarkable features: it self-consciously
distinguishes a spouse’s (legal) provision of sexual services from a
prostitute’s (illegal) provision of the same services, and it explicitly
stigmatizes the provider rather than the recipient of the services. As
in other cases, legal practitioners implicitly construct a matrix of
relations, one of which is prostitution. They then distinguish prosti-
tution from adjacent relations such as marriage, they mark bound-
aries, and they specify the proper correspondence among the rela-
tions, transactions, and media for those transactions.

Thus, lawyers, judges, and juries are often deciding whether a
given relationship is that of married couple, lovers, engaged parties,
prostitute and client, or something else. They make weighty legal
decisions depending on where they place the relevant relationship.
Not that all parties always agree on this matter. The matrix itself
and its boundaries frequently come under sharp contest, as opposing
lawyers and outside advocates disagree over the propriety or impro-
priety of different relationships, transactions, and media. What’s
more, different types of law employ somewhat different matrices,
for example, tax law focuses on whether a relationship generated
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earned and taxable income, while the law of engagement, as we have
seen, focuses on the conditional promise to marry.

A dramatic example comes from a 1992 tax dispute (Toms v.
Comm’r, 63 T.C.M. (CCH) 2, 243 (1992)). During the early 1980s,
Frances Mary Granato Toms ran a freelance escort service and a
house of prostitution in New Jersey. She employed five female pros-
titutes as well as three male escorts and advertised widely in local
newspapers. She favored “customers who were financially generous
older men” (*4). Toms’s fees ranged from $35 to $125 per service;
she paid $30 to the employee and pocketed the balance. Between
1965 and 1974, Toms had been involved with Sam Celona, a gas
station attendant thirty-four years her senior. In 1974, she met and
married Paul Toms, thirty years older than herself; he died four
years later, in 1978. That year, Toms advertised for a millionaire
who would support her, and apparently received over two thousand
responses. In 1980, she met Samuel Cohen, a retired IRS employee,
who was despondent following a recent separation from his wife of
twenty-five years. On their first date, Toms and Cohen went to
dinner, the movies, and back to his home in Philadelphia to listen
to music and talk. That evening, Cohen paid Toms $200, and for
the next few years, continued paying $200 for each of her biweekly
four-to-five hour visits. They did not, he later declared, have sexual
relations. Each time, nevertheless, he gave her the money as she left
his home.

In 1982, Toms met Joseph DeFelice when she arranged sexual
services for him with Michelle Barns, one of her employees, for
$125. On a second visit, DeFelice paid $50 for sexual intercourse
with Beth, another employee. After that, between 1982 and 1983,
DeFelice met with Toms several times a week, paying her for each
encounter. Frances Toms’s legal troubles began during those years.
After five years of surveillance by a sergeant-detective, she pleaded
guilty and was convicted of prostitution in 1985. At about the same
time, a special agent from the IRS began investigating Toms’s tax
reports. By 1988, she was convicted of willful evasion of income tax
for profits from her prostitution business.
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She appealed, claiming that a large portion of her accumulated
savings and investments were gifts from the two men she called her
“sugar daddies,” Samuel Cohen and Joseph DeFelice. Cohen’s pay-
ments, she declared, were expressions of “love and affection.” De-
Felice, meanwhile, testified that his relationship to Toms “had blos-
somed into a love affair,” and “he showered [her] with more money
than he conceivably had” (*35–37). If gifts, the payments were not
taxable income. The Tax Court disagreed, finding “unpersuasive”
the evidence that either of the men’s transfers were gifts. In Cohen’s
case, the presiding judge explained:

Whether a transfer of funds is a gift is based upon an objective
inquiry into the facts. . . . Mr. Cohen testified that he has not
had sexual relations with petitioner. That is immaterial to our
decision. Mr. Cohen paid petitioner for the first evening she
spent with him and paid her most nights she saw him. This
suggests a paid escort relationship, not gifts to a friend.

While we do not question the importance Mr. Cohen places
on his companionship with petitioner, we believe that his regu-
lar payments to her were not out of [affection]. . . . Instead, we
believe the payments were for services rendered, and therefore
not gifts. (*37–38)

As compensation for prostitution and escort services, the payments
became taxable income. The court rejected Toms’s appeal.

In order to make its judgment, the Tax Court thus got involved
in delicate questions about the nature of Toms’s intimate relation-
ships, specifically whether or not her ties to Cohen and DeFelice
were that of lovers or participants in a commercial sexual arrange-
ment. It is a crucial distinction. Recall what happened in the case of
Kritzik and the twin sisters. Originally, both Leigh Ann Conley and
Lynnette Harris went to jail for failing to pay income tax on the
more than half a million dollars the old widower had given them
over several years in exchange for their sexual services. After Krit-
zik’s death, however, the appeals court reversed the conviction pre-
cisely by affirming the women’s claims that the relationship was not
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that of prostitute-client, but lovers. The money payments thereby
became nontaxable gifts. The Tax Court ruled that these two cases
were different. But why? In both episodes unmarried persons main-
tained intimate relations over a long period of time, and the men
gave the women money. Yet the courts found that in the first case
the monetary transfers qualified as compensation for services while
in the second they qualified as gifts.

Exotic Dancing

Legal efforts to classify varying forms of sex-for-money relation-
ships go farther than criminal prostitution or income tax evasion.
The case of lap dancing, for instance, has created a great deal of
controversy precisely as a result of its uncertain legal status. Uncer-
tainty begins with the entertainment’s very name. Professionals pre-
fer to call the practice exotic dancing. Some observers and partici-
pants speak of topless dancing. But legislation and court decisions
often refer to lap dancing. In a narrow sense, lap dancing includes
gyrations by a nearly nude woman on a customer’s lap. Somewhat
more broadly, the practice includes erotic motions in close proxim-
ity to male customers, who often reciprocate by placing money in
whatever receptacle the dancer makes available. In either the narrow
or the broader sense, courts often assimilate lap dancing to prostitu-
tion by declaring it in violation of statutes forbidding sexual conduct
for a fee (see Obscenity Law Bulletin 2000: 1; and for graphic testi-
mony, see Steinbach v. Texas, 979 S.W.2d 836 (Tex. App. 1998)).

Still, in most other aspects, the law distinguishes the lap dancer–
spectator relationship from the prostitute–client tie. It does so
through setting precise legal rules about what the parties may or
may not do. For instance, so-called buffer zone laws prohibit touch-
ing between patron and dancer by establishing legally enforceable
spatial constraints. Specifically, dancers must remain anywhere from
three feet to ten feet away from the nearest patron, often on a raised
platform. In many cases, direct payment by patron to dancer is like-
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wise avoided by prohibiting tips. A 1986 decision upholding these
restrictions concluded that buffer zone regulations did not challenge
First Amendment rights: “While the dancer’s erotic message may
be slightly less effective from ten feet, the ability to engage in the
protected expression is not significantly impaired. Erotic dancers
still have reasonable access to their market” (Kev, Inc. v. Kitsap
County, 793 F.2d 1053, 1061 (9th Cir. 1986)). Nevertheless, local
jurisdictions vary greatly in where they draw the line between
proper and improper lap dance behavior. For instance, while the
city of Las Vegas allows touching and tipping, in 2002, adjacent
Clark County imposed stricter rules. In Clark County, lap dancers
were allowed to touch or dance on a customer’s legs, but prohibited
from touching the customer’s genital area. Stuffing money in the
women’s G-strings was likewise banned (Wagner 2002).

Thus, lap dancing law makes a double distinction, separating rela-
tions between dancer and client from prostitution and other forms
of sex work, but also from the legal intimate relations of lovers and
married couples. In the process, the law ironically draws perimeters
around legally tolerable forms of sex work. Similarly, courts, law-
yers, and juries intervene in a variety of other exchanges of sex for
money—hostess dance halls, massage parlors, phone sex, and por-
nography. But in each case they draw the lines between acceptable
and unacceptable behavior in slightly different ways.

In distinguishing legitimate from illegitimate forms of intimacy,
American law faces some surprising choices. A bill (no. 469) intro-
duced in the Ohio General Assembly 2001–2002 session includes
the following provision:

“Sexual encounter establishment” means a business or com-
mercial establishment that, as one of its principal business pur-
poses, offers for any form of consideration a place where two
or more persons may congregate, associate, or consort for the
purpose of specified sexual activities or when one or more of the
persons is nude or seminude. An establishment where a medical
practitioner, psychologist, psychiatrist, or similar professional
person licensed by the state engages in medically approved and
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recognized sexual therapy is not a “sexual encounter establish-
ment” or an “adult entertainment establishment.” (Ohio Gen-
eral Assembly 2002: 6)

Clearly Ohio legislators found that if they imposed too great a re-
striction on paid forms of intimacy, they would start ruling out inti-
mate relations they actually wanted to protect, in this case, relations
between licensed professionals and their clients.

Professional Intimacy

American law does not, however, give professionals a free ride. On
the contrary, it regulates intimate professional-client relations
closely. As we saw in the lawyer–client–bar association case that
opened this chapter, professional organizations, courts, and legisla-
tures collaborate in protecting the boundary of professional practice
against two kinds of violations. The first defends against forms of
intimacy that will corrupt professional practice; the second, against
forms of professional practice that promote unwanted or improper
intimacy. Of course, as in the Berg case, sexual intimacy causes seri-
ous threats, but so does control over a client’s private information.
The kinds of information that various professionals acquire in the
course of intimate but nonsexual relations with their clients often
becomes germane to other crucial aspects of their clients’ lives. In-
deed, a considerable body of law governs the confidentiality of per-
sonal information that professionals acquire from their clients. Phy-
sicians, psychologists, lawyers, priests, and even teachers sometimes
acquire intimate information that could damage their subjects if re-
vealed to third parties. Yet sometimes professionals pass on such
information. Sometimes they have the legal right or even the legal
obligation to do so. Claims to such rights and obligations come into
dispute repeatedly, however, in legal proceedings concerning the in-
tersection of economic transactions and intimacy.

Consider three such contestations—the cases of Andrew Gold-
stein, Chari Lightman, and Antoinette Crescenzo. In 1997, Andrew
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Goldstein killed Kendra Webdale by pushing her in front of an in-
coming Manhattan subway train. Goldstein had been treated at
several mental health facilities, most recently the Bleuler Psycho-
therapy Center. The Department of Mental Health, Mental Retar-
dation, and Alcoholism began an investigation of the case in order
to improve the city’s service for the mentally disabled. As part of its
investigation, the department requested that the Bleuler Center
turn over Goldstein’s medical records. After the center refused, then
failed to comply with a subpoena, claiming the confidentiality of
medical records, the case went to court. On August 25, 1999, the
Supreme Court of New York ordered the Bleuler Center to turn
over Goldstein’s records, stating that “the interests of justice out-
weigh any need for confidentiality” (City of New York v. Bleuler Psycho-
therapy Center, Inc., 695 N.Y.S.2d 903, 906 (N.Y. Sup. Ct. 1999)).

In 1995, Chari Lightman, an Orthodox Jew, consulted two New
York rabbis, Rabbi Tzvi Flaum and Rabbi Weinberger, seeking spiri-
tual and religious guidance. In the course of the counseling sessions,
she disclosed intimate information to both rabbis. A year later, when
she initiated divorce proceedings against her husband, including
seeking temporary custody of their four children, her husband con-
tested her claims, using damaging confidential evidence revealed to
him by both rabbis, including that she was “seeing a man in a social
setting,” and she had stopped fulfilling “religious purification laws.”
Chari Lightman sued both rabbis, claiming breach of fiduciary duty
violating clergy-penitent privilege. After several appeals, on No-
vember 27, 2001, the New York Court of Appeals turned down
Lightman’s case, declaring that the statute creating clergy-penitent
privilege, “does not give rise to a cause of action for breach of a
fiduciary duty involving the disclosure of oral communications be-
tween a congregant and a cleric” (Lightman v. Flaum, 97 N.Y.2d 128,
131–32, 137 (2001)).

In 1992, Antoinette Crescenzo first consulted Walter D. Crane,
a New Jersey physician for injuries caused by a car accident. She and
her daughter continued under his care, and in 1997 Crane treated
her for a head injury. At that time, Crescenzo confided in the doctor
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about her marital problems and related stress symptoms. He treated
her depression with Prozac. In 1998, when Crescenzo’s husband
initiated divorce proceedings, Crane was asked to turn over his pa-
tient’s medical records. He complied, and the records were used as
evidence against Crescenzo in the divorce case, specifically as to her
mental capacity to care for the couple’s minor child, Dana Santora.
Crescenzo’s lawyer filed a complaint against the records’ release, as
a violation of patient-physician privilege. After the Superior Court,
Law Division, Atlantic County dismissed the complaint, Crescenzo
appealed. On February 26, 2002, the court reversed the decision and
remanded the case (Crescenzo v. Crane, 796 A.2d. 283 (N.J. 2002)).

In a remarkable reversal of the direction of the information flow
between professional and client invoked in these three cases, colum-
nist Lauren Slater reports an unexpected variant:

In early 2003, in his consulting room, a psychiatrist confessed
to his patient he planned to kill six people, including a female
patient who was also the doctor’s lover. What’s more, the doc-
tor asked the patient for help finding chopped bait and a gun
with a silencer. The doctor was later arrested at a Home Depot
parking lot and charged with three counts of weapons posses-
sion by the Nassau County D.A.’s office. (Slater 2003)

More important than who revealed information is that the crucial
intimacies across all four instances did not involve sexual relations,
but communication of personal information. In parallel to their
intervention in cases of contested sexual relations, American courts
constantly get involved in adjudicating the propriety of other
forms of intimacy: sharing of confidential information, offering of
professional advice, provision of personal care, joint acquisition of
domestic property, and transfers of valuable gifts. In doing so, they
give priority to ascertaining the relationship between the parties be-
fore deciding whether the transactions they shared and the media
they employed for those transactions pertained properly to that
relationship.
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Coupling in and out of the Law

Precisely because courts proceed in this way, a significant share of
contestation between and about couples in American law turns less
on what actually happened than on what relationship prevailed when
it happened, and what separated that relationship from others it
resembled in some regards. As we saw earlier, outside of the legal
process couples and third parties to coupling regularly engage in
practices that resemble legal practices without mimicking them pre-
cisely; they deploy somewhat different matrices, distinctions within
those matrices, and doctrines to justify those distinctions. To put it
another way (and a bit more accurately), American courts parallel
ordinary practice as they guard the boundaries between proper and
improper forms of intimacy. Their relational work interacts with
that of everyday social life.

Formation of intimate couples, as we will soon see, poses fewer
problems for American law than do caring and household interac-
tions. The law has available the model of a two-party contract and
frequently applies that model to intimate pairs. When caring con-
nects pairs of people other than spouses or involves multiple parties,
however, standard contract models fit less well, and legal prac-
titioners must exercise greater ingenuity as they translate from ev-
eryday practices to legislatures and courtrooms. In practice, intimate
couples often pose serious problems to people in adjacent social re-
lations. Is this person an appropriate partner for our daughter? Can
the profession tolerate these sorts of relations between its members
and their clients? Will this office romance disrupt the firm? Cou-
pling poses problems, paradoxically, precisely because it almost al-
ways has strong implications for third parties.

Some of the relationships we have examined under the rubric of
coupling involve caring: sustained provision of life-enhancing atten-
tion by at least one of the parties. Shifting the focus to caring, how-
ever, raises questions this chapter has barely touched: who has the
right or obligation to give life-enhancing care? To receive care?
What compensation, if any, does the provision of care justify? Does
commercialization of care inevitably corrupt it and the relationships
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within which it occurs? Such questions arise more or less equally in
ordinary practice and in legal disputes. They call up some of the
same social processes we have observed in coupling: boundary draw-
ing, matching of relations and transactions with media, assignment
of existing relations to morally charged categories, and claims of
third parties to intervene. The following chapter enters the world
of intimate care.



Chapter 4

Caring Relations

Estimating her net worth at $2.4 billion, in 2001 Forbes magazine
rated Barbara Piasecka Johnson among the world’s twenty wealthi-
est women. Forty years earlier, the young, impoverished Barbara
Piasecka had arrived in the United States from her native Poland
and worked as a cook. In between, however, she had married medical
and baby products heir J. Seward Johnson and nursed him through
his final illness. She then fought a fierce legal battle against her six
stepchildren to retain the fortune Johnson had willed her. In his
detailed analysis of the Johnson case, New York Times legal reporter
David Margolick called the will contest “the largest, costliest, ugli-
est, most spectacular, and most conspicuous in American history”
(Margolick 1993: 12).1

A few weeks after Barbara (“Basia”) Piasecka arrived from Poland,
Seward Johnson’s second wife, Esther Underwood “Essie” Johnson,
hired her as a cook. Basia cooked so badly, however, that soon the
Johnson’s Polish maid (who had recruited her) switched jobs with
her. Working as a chambermaid, Basia made $100 dollars a week.
A year later, she quit her job with the Johnsons. But by that time
she had caught Seward’s eye. He offered Basia, who had studied art
history in Poland, a $12,000-a-year job as curator for his new art

1 See also Goldsmith 1987 for an account that differs from Margolick in some
details.



C a r i n g R e l a t i o n s 159

collection. He also showered her with gifts: not only jewelry and
furs, but also two Italian homes and a $500,000 trust fund.

By 1971, the now seventy-six-year-old Seward had divorced Essie
and promptly married thirty-four-year-old Basia. Eight years later,
in 1979, his health began to deteriorate. Off and on until his death in
1983, Basia nursed him and supervised his care. One of the attending
professional nurses called Basia his “number one nurse” (Margolick
1993: 254). Indeed, during his final illness, Basia

massaged Seward. She gave him ice packs and heating pads
where he ached. She salted his broth and prepared him her
special herbal tea. . . . She read to him, bathed him, cut his nails,
combed his hair, trimmed his beard, put on his clothes, wiped
his forehead. She helped him walk, and when he could no
longer lift up his hand, she could almost telepathically pinpoint
his pain. . . . She wiped his rectum, uncomplainingly. (Margol-
ick 1993: 161)

Another nurse wondered “why she wanted an R.N. when she would
always do everything for him” (Margolick 1993: 161).

Seward’s will made Basia the principal beneficiary of his $400 mil-
lion fortune. His six children from two previous marriages, however,
objected to this arrangement. Their lawyers raised three complaints
against the bequest: one, that Seward was not competent; two, that
the will had not been executed in proper form; and three, that the
will had been procured “by fraud, duress and undue influence on
the part of Seward Johnson’s widow” (Margolick 1993: 215). The
children’s attorneys portrayed Basia as domineering, even intimidat-
ing, thereby exerting undue influence on a debilitated old man. In
response, Basia’s witnesses and legal team portrayed her as attentive,
loving, and lavish in her care for the dying man.

Note what the disappointed heirs did and did not claim. They did
not challenge the validity of the marriage itself, the fact of Basia’s
energetic care, or even Seward’s devotion to her. On the contrary,
they argued that the care constituted an improper campaign to in-
fluence the inheritance, isolating Seward from other influences, and
thus excluding his children from their rightful heritage. After a pro-
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such responsibilities, a number of advocacy organizations provide
advice to family caregivers. For example, family consultants at the
Family Caregiver Alliance urge adults who are deciding whether to
move a dependent parent into their home to consider such issues as
these:

• What will the financial arrangement be? Should I charge
rent? Will I have expenses for her to cover?

• How will my siblings feel about the financial arrangement?
• Will my work situation have to change, and if so, how will I

cover the bills?4

Here, as elsewhere, economic arrangements for the provision of care
do not simply call up considerations of cost, convenience, and effi-
ciency. They involve negotiation of the forms, representations, obli-
gations, and rights attached to meaningful interpersonal ties.

Caring That Crosses Household Boundaries

In the commercialized United States of the early twenty-first cen-
tury, then, household members still remain the principal providers
of care to other household members. No doubt that household con-
centration of caring services reinforces the supposition of a sharp
division between the diffuse, sentimental, and noncommercial world
of the family and the specialized, impersonal, and commercialized
world of goods and services outside the family. We have already
seen a major flaw in that division: the incessant buzz of economic
production, consumption, distribution, and transfers of assets within
households, not to mention in links between households and their
kin elsewhere. But caring relations also regularly cross household

4 “Changing Places: Should Your Parents Move in with You?” Family Caregiver
Alliance, http://www.caregiver.org. Accessed May 24, 2003. See also advice to “kin-
ship caregivers” by the Child Welfare League of America, http://www.cwla.org/
programs/kinship/financial.htm. Accessed May 25, 2003. See also Copeland 1991;
Fish and Kotzer 2002.

http://www.caregiver.org
http://www.cwla.org/programs/kinship/.nancial.htm
http://www.cwla.org/programs/kinship/.nancial.htm
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When the will came to probate in 1967, the Chancellor turned it
down, ruling that it was the product of undue influence. In this view,
Fannie and Holland’s double relationship, lawyer-client and inti-
mate lovers, made Fannie vulnerable to illegitimate pressures. Hol-
land appealed, but the Supreme Court of Mississippi rejected his
claims. The court supported arguments that this “aging woman in-
fatuated with a young lover . . . who was also her lawyer,” was unable
to make sound decisions. Worse still, the court noted, “There was
testimony too indicating that she entertained the pathetic hope that
he might marry her” (833, 835). It was not, the court agreed, that
Fannie Moses was of unsound mind. Nor was the “sexual morality”
of the relationship at issue: that was relevant, the court stated, only
“to the extent that its existence . . . warranted an inference of undue
influence, extending and augmenting that which flowed from the
attorney-client relationship” (836). That concern superseded even
Holland’s claim that in drafting her will Fannie had the benefit of
an independent counsel.

J. Robertson, the dissenting judge, disputed the finding of undue
influence, insisting that the will had been properly executed. “The
fact that she chose to leave most of her property to the man she
loved in preference to her sisters and brother,” the judge contended,
“is not such an unnatural disposition of her property as to render it
invalid” (840). Ultimately, however, the majority of the Mississippi
court concluded that Clarence Holland had abused a professional
relationship, thus producing undue influence over his client.

The Johnson and Moses undue influence cases might seem to
justify the idea of hostile worlds. Mixing personal care and economic
transactions, one might conclude from these court battles, inevitably
produces double corruption: encouraging the exploitation of care
giving by scheming opportunists, converting what should be strictly
professional relationships into misbehavior. In fact, however, both
ordinary practice and legal doctrine accept and even encourage the
mingling of intimate care with economic transactions, just so long
as the proper matching of relationship, transaction, and medium
occurs. This chapter analyzes the matching process, examines dis-
tinctions among caring relations, and watches the subtle work of
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separating approved from forbidden forms of care. Going well be-
yond the couples of the previous chapter, it looks closely at the rela-
tional work of caring.

What defines care? Caring relationships feature sustained and/or
intense personal attention that enhances the welfare of its recipients.
We might set the minimum for “sustained and/or intensive personal
attention” at a commercial backrub in a shopping center or a brief
telephone counseling session with a spiritual adviser. The maximum
might then take the form of lifetime mother-daughter bonds or the
devotion of a long-term personal servant. Clearly, care varies greatly
in its degree of intimacy, from quite impersonal to tightly inter-
locked. Caring relationships also qualify as intimate to the degree
that they involve trust: they entrust at least one of the parties with
information about, or attention to, another party that is not widely
available and that would be damaging if offered to third parties.

Caring relationships vary in duration, range, and type of atten-
tion. They overlap with some varieties of coupling (as we saw in
chapter 3) and often form one component of relationships within
households (as we will see in chapter 5). The task of the current
chapter, however, is to bring out how caring and economic transac-
tions of production, consumption, distribution, and transfers of
assets intertwine. The topic deserves special attention because min-
gling of personal care with economic transactions frequently gener-
ates intense moral and legal controversies over proper and improper
matchings. The two undue influence cases of Barbara Piasecka
Johnson and Clarence Holland illustrate the high stakes and intense
hostilities sometimes produced by contestable mixes of caring and
economic transactions. But controversy also arises over a wide vari-
ety of other matchings between caring and economic transactions
than the sexual intimacy of the Johnson and Holland cases: proper
compensation for commercial child care, fees for medical treatment,
salaries for housewives, protection of elderly people in nursing
homes, responsibility of children for the health and welfare of their
aging parents, and much more.

What sorts of economic obligations does care generate or fulfill?
Answers to that crucial moral, legal, and political question actually
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turn out to vary enormously by time, place, and social setting. Social
and political changes such as aging of the general population, entry
of women into paid employment, tightening of welfare eligibility,
increases in schooling, and restrictions over children’s work all affect
the relative salience of different sorts of caring as well as their place
in the economy as a whole.

Following the model set by chapter 3, this chapter sketches
change and variation in the intersection of economic activity with
caring relationships before examining the sorts of legal disputes that
draw American courts into adjudicating appropriate matches be-
tween caring and economic transactions. In everyday practice and
in the legal arena, it shows how much relational work goes into the
provision of personal care. In both regards, it concentrates on the
more intimate forms of caring—those in which trust and potentially
damaging information figure significantly. To discipline the analysis
of popular caring practices, it will help to lay out a continuum of
sites for caring relationships: caring that takes place entirely within
households at one end, caring that takes place mainly outside house-
holds at the other end, caring that crosses household boundaries in
between. Let us proceed from within-household to cross-household
to non-household relations.

Household Caring

Almost by definition, households combine a wide range of caring
attentions and economic transactions. Members provide each other
with health care, child-care advice, information, and numerous
other services. At the same time, they engage incessantly in produc-
tion, consumption, distribution, and financial transfers. Feeding the
family provides an obvious yet often forgotten intersection of caring
and economic activity. As Marjorie DeVault (1991) has shown, the
largely invisible, unpaid labor of planning, shopping, and preparing
meals involves constant, often contested, negotiations of family rela-
tionships. Drawing from her interviews with a diverse set of thirty
households in the Chicago area, DeVault reports that women—who
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do most of the feeding work within households—strive to match
meals with expected definitions of husband-wife or mother-child
relationships. For example, appropriate meals for husbands involved
enactment of deference to a man’s preoccupations and responsibili-
ties outside the household. Meals, DeVault demonstrates, involved
more than nutrition or economy: they routinely symbolized appro-
priately gendered ties.2

Food acquisition and preparation, however, inform a whole set of
social relations beyond gender. DeVault provides a telling example
of how Janice, a nurse living with her husband and two adult chil-
dren, manages simultaneously to preserve both family cohesion and
independence:

Meals are often family events, prepared and eaten at home to-
gether. Janice or the children decide on the spur of the moment
whether or not to cook, and “whoever is home sits down and
eats it.” Janice’s shopping is what makes this kind of indepen-
dence possible: “What I do is provide enough food in the house
for anybody who wants to eat. And then whoever is home,
makes that meal, if they want it.” (DeVault 1991: 63)

As DeVault’s account implies, behind the actual feeding of the
family hides a whole complex of what she calls monitoring and
provisioning; watching the changing demands and consumption
patterns of household members in order to adjust the supply and
production of household food and searching for appropriate and
affordable food. In fact, DeVault points out how regularly the
women in her study either negotiated purchases by other members
of the household or drew those members into the act of shopping
to acquire information about their preferences. Janice, for instance,
reported how she occasionally encouraged her teenage children to
food shop with her: “Then they get what they want, and not what I

2 In another investigation, DeVault shows the same work of creating and sus-
taining family relations with “family outings” such as zoo visits; see DeVault 2002.
For a comparison between DeVault’s and lesbian/gay households, see Carrington
1999.
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want. And I also get their idea of what they like. Would you rather
this brand or that brand? . . . This kind of thing, where you’ve got
to sort of get to know your kids, and the people you’re working
with” (62). Each of her respondents, DeVault observes, “through
day-to-day activities . . . produces a version of ‘family’ in a particular
local setting: adjusting, filling in, and repairing social relations to
produce—quite literally—this form of household life” (91).

To be sure, as DeVault shows, not all household relations of con-
sumption generate harmony and collaboration. Consider another
well-documented study. In his account of Philadelphia’s inner-city,
poor, African-American children, Carl Nightingale reports acute
rancor and conflict between parents and children in their negotia-
tions over consumption. Parents exasperated by their kids’ unrea-
sonable and persistent demands for spending money are pitted
against children disappointed by their parents’ inability to provide
them with material goods. Contest over how to spend limited family
monies, including income tax refunds or welfare checks, Nightin-
gale observes, severely strain household relations:

All the kids whose families I knew well lived through similar
incidents: yelling matches between Fahim and his mother on
how she spent her welfare check, Theresa’s disgust when she
found out she was not going to get a dress because her mom’s
boyfriend had demanded some of the family’s monthly money
for crack, and Omar’s decision to leave his mother’s house
altogether because “I hate her. She always be asking y’all
[the Kids’ Club] for money. That’s going to get around, and
people’ll be talking.” Also he felt that she never had enough
money for his school clothes (Nightingale 1993: 159; see also
Bourgois 1995).

Thus, the mixture of caring and economic activity within house-
holds takes place in a context of incessant negotiation, sometimes
cooperative, other times full of conflict.

Feeding and purchasing clothes by no means exhaust the caring
activity that goes on within households. As the story of Barbara Pia-
secka and J. Seward Johnson has already shown, health care some-
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times becomes even more central to household caring relationships
than the provision of food and clothing. Even when medical profes-
sionals provide instructions or medicine, family members regularly
take part in supplying care. They assure hygiene, fetch drugs and
other medical supplies, and learn medical technologies such as injec-
tions and monitoring of vital signs. Household members also man-
age sick persons’ schedules and their transportation, as well as the
special diets and other comforts appropriate for their condition. In
Los Angeles, for instance, Guatemalan immigrant women relied
heavily on their interpersonal networks to secure medical care for
themselves and their family members. Through a variety of informal
ties, the women gained knowledge and access to both American
medicine and unofficial means of healing, such as herbs, rituals, and
medicines regulated in the United States but available without pre-
scription in the home country.

As a consequence, mothers involved themselves daily in the deliv-
ery of health care at home. Cecilia Menjı́var reports on Aida, one of
the Guatemalan women she interviewed in a study of such healing
practices:

Like almost all the women in this study, Aida feels fully respon-
sible for her family’s health needs. . . . She is always mindful of
her family’s health and is industrious in putting together what-
ever treatments she can find. There was a reminder to herself
on the refrigerator door: Darle las vitaminas a la beiby. Ponerle
las pastillas en la lonchera a Luis. (Give the vitamins to the baby.
Put the pills in Luis’s lunchbox.) (Menjı́var 2002: 452–53)

Both in immigrant households and among the native born, a great
deal of health care thus takes place within households. Even now,
for example, the bulk of elder care still occurs in homes (Cancian
and Oliker 2000: 65; Wolf 2004). Obviously, family caregiving ex-
tends to an even higher proportion of sick children (Lukemeyer,
Meyers, and Smeeding 2000).

For a century or so, it is true, the growth of hospitals, clinics, and
medical professions moved a significant share of health care from
households to professional settings. Over recent decades, however,
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the development of health management organizations and the aging
of the American population have combined to place an increasing
burden of health care on households. In 2003, a clearinghouse for
information about health care offered the following impressive
observations:

• An estimated 22.4 million, or one out of four U.S. house-
holds engages in caring for a loved one age fifty or older.

• Between 5.8 million and 71 million family members, friends,
and neighbors provide care to a person sixty-five or older
who needs assistance with everyday activities.

• As many as 12.8 million Americans of all ages need assistance
from others to carry out everyday activities.

• By the year 2007, the number of caregiving households in
the United States for persons age fifty and above could
reach 39 million.

• In California, 28 percent of residents 40 and older needed
in-home care for themselves or a family member during
2002. Of those, more than half needed in-home help for
more than six months.

• If the services provided by family, friends, and neighbors had
to be replaced with paid services, it would cost an estimated
$196 billion.3

Household health care is thus becoming one of America’s most
formidable economic activities. How does it work? In her landmark
study of health care, Nona Glazer interviewed professional nurses,
home health aides, nurse managers, and social service workers about
what she calls “amateur” family caregiving for acutely ill patients.
With American hospital policy encouraging early discharge of pa-
tients, family members, Glazer found, have taken on increasingly
demanding caring tasks. She reports:

3 Adapted from the “Family Caregiver Alliance Fact Sheets: Selected Long-Term
Care Statistics,” “Selected Caregiver Statistics,” “Work and Eldercare.” Family
Caregiver Alliance, http://www.caregiver.org. Accessed May 24, 2003. See also
Gray and Feinberg 2003.

http://www.caregiver.org
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“Care” has come to encompass a new range of nursing-medical
tasks. Family caregivers now monitor patients for a wide array
of problems, everything from reactions to medicine to major
crises. . . . The work that family caregivers learn may be fairly
simple, such as supervising breathing exercises, or may be com-
plex, such as keeping equipment from being a conduit for dan-
gerous bacteria into the heart. (Glazer 1993: 193)

Nurses must therefore train unskilled family members and pa-
tients to follow technical, often delicate, and sometimes dangerous
procedures. Even immigrant families with little knowledge of
English learn to use medical techniques. Glazer cites a Vietnamese
family, in which only the dying patient’s husband knew English.
Family members nevertheless managed to learn how to administer
intravenous chemotherapy, give pain-control medication, and
monitor the wife for any alarming symptoms. It took the husband,
Glazer notes, ten visits to learn how to irrigate a Hickman catheter
(for similar coping in lesbian/gay households, see Carrington 1999:
136–38).

To be sure, family caregiving does not always produce solidarity
or result in competent attention. Family members often worry, for
example, that dependent parents will outlive the resources available
to pay for that care (see Abel 1990, 1991: 140–41). Glazer reports
instances of antagonism, resistance, or sheer exhaustion from the
stress involved in long-term demanding care work (Glazer 1993; see
also Pyke 1999; Spragins 2002). Household health care taxes family
resources.

Precisely because of the volume and difficulty of household health
care, policy debates have intensified concerning the financial re-
sponsibilities of individuals, households, and government for the
provision of care. At the same time, advice and advocacy have prolif-
erated. At one extreme stands the idea that each individual should
take care of himself or herself, at the other that the government
should be providing for universal health care. In between, however,
many combinations of proposed policy and advice appear.

Since 1990, in tune with an age of privatization, a number of pro-
grams have involved some form of publicly backed compensation
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for nonprofessional long-term provision of family care for the frail
elderly and younger persons with disabilities. These so-called con-
sumer-directed programs include caregiver “allowances” and atten-
dant care payments. The first arrangement provides small stipends
to family caregivers ($100 to $200 monthly stipends) to subsidize
everyday purchases, such as continence pads or over-the-counter
medications. The monies are not intended as payments for care
work. In contrast, the second program pays wages to family mem-
bers, treating the family caregiver-recipient relationship as that of
employer-employee (Polivka 2001: 3–4).

As of 2001, the most extensive American programs of this kind
operated in California. Clients, in this state’s consumer-directed
program were allowed to “hire and fire, schedule, train and super-
vise” their assistance providers, which could mean their spouses,
parents, other family members, friends, or neighbors. A 1999 study
of the California system, funded at UCLA by the U.S. Department
of Health and Human Services, concluded that family members ac-
tually provided higher-quality service than unrelated workers. Spe-
cifically, the study found that clients employing family care workers
“reported a greater sense of security, having more choice about how
their aides performed various tasks, a stronger preference for direct-
ing their aides, and a closer rapport with their aides” (Doty et al.
1999: 5). Family care providers, the study noted, have a major ad-
vantage over nonfamily aides: they are legally allowed to perform
paramedical or medically related tasks, such as bowel and bladder
care and administering medicines.

In her study of San Francisco Bay Area Chinese immigrant fami-
lies, Pei-Chia Lan (2002) describes how households negotiate their
relations to the California plan. Immigrants who had elderly parents
to care for in the Bay Area generally chose between two arrange-
ments, both of which fulfilled their obligations of filial piety. Some
lodged their parents in their own homes, sometimes hiring care
workers who came in during the day when the younger couple were
off at work. Others hired caregivers who helped the parents in sepa-
rate dwellings. In either case, family members regularly arranged
transfers of legally visible wealth away from parents so that the par-
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ents could qualify for U.S. governmental benefits. Between the gen-
erations, nevertheless, resources could flow in either direction, in
the form of housing, food, money, and payments for household care
work. In the latter case, lower-income households often relied on
the California payment system, recruiting Taiwanese workers who
took on the guise of fictive kin and frequently collaborated with the
children in planning care. (In such circumstances, delicate negotia-
tions took place over the responsibilities and moral performances of
children and in-laws.) Although wealthy immigrants avoided state
subsidies as a stigma, their lower-income counterparts treated the
state payments as an entitlement, as a means of fulfilling filial obliga-
tions, and as a supplement to Social Security, Medicare, and other
federal entitlements. (For details of how similar plans operate in
Great Britain, see Ungerson 1997, 2000.)

Other experimental public programs have tried paying poor
women for the care of their own sick or disabled children, thus,
ironically, formalizing them as paid providers of care. Consider
Tasha’s case, as reported in a study of strategies used by welfare-
reliant mothers caring for children with chronic health conditions
or disabilities after the welfare reforms of the early 1990s. Tasha, a
forty-five-year-old unmarried African-American living in Cleveland
with her two children, had first dropped out of Ohio State Univer-
sity to care for her sick father. She then became primary caregiver
for her daughter who had a severe seizure disorder. Pushed out of
welfare, she managed to get hired by an agency that paid her a low
hourly wage without medical benefits for thirty hours of weekly care
work. The meager salary helped redefine Tasha’s social standing:

I feel good, good you know because like I said, I feel fortunate
that I can still do things at home. I went to look at some living
room furniture the other day and the guy said: “Are you em-
ployed?” And I said: “Yes, I’m employed.” You know my social
security number, you know, you check it out. So, that kinda
thing, it makes you, it makes you feel good. . . . You know,
you’re in a different status [when] you’re not considered unem-
ployed. (London, Scott, and Hunter 2002: 109)
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In this case, the entry of paid care into the household by no means
undermined its moral economy; quite the contrary. (On paid kinship
foster care for children, see Geen 2003.)

Nevertheless, as we might expect, such policies incite acute moral
and political debates, often with hostile worlds warnings about the
contamination and undermining of moral obligation (Olson 2003).
The 1999 California report summarizes pros and cons of employing
family caregivers. On the plus side, supporters argue that paying
family members is sometimes preferable to involving strangers in
what are often very intimate forms of assistance. This sort of pay-
ment, they contend, actually “reinforces natural caring relation-
ships.” On the minus side, critics worry that paying people “for
meeting moral obligations within the family system” is both fiscally
irresponsible and morally corrupting, escalating public expenses and
at the same time “distorting family relationships.” Equally alarming,
critics contend, is the reverse contamination: “Emotional ties and
complex family relationships can complicate and even undermine
what should be a business-like service relationship. . . . Firing a fam-
ily member (especially one who shares your household) in case of
unsatisfactory job performance may be extremely difficult, if not im-
possible” (Doty et al. 1999: 11).

Note that opponents of state-paid family caregiving invoke the
now-familiar dual ideas that the intrusion of the marketplace into
the sacred space of the family inevitably brings corruption, while
introducing sentiment into the workplace reduces efficiency. Even
supporters remain wary. The 1999 report notes that California
county case managers are trained to “identify and to subtract out
the services (such as housekeeping and meal preparation) that family
members living in the home who are not themselves disabled should
be able and willing to provide without being paid” (39). By this pol-
icy, they thus displace but still protect the boundary between appro-
priately commercial and intrinsically noncommercial zones of care.

Despite these innovative government policies, the majority of
household members remain responsible for unpaid provision of each
other’s health care. As a consequence, they regularly confront both
routine and exceptional economic responsibilities. Recognizing
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such responsibilities, a number of advocacy organizations provide
advice to family caregivers. For example, family consultants at the
Family Caregiver Alliance urge adults who are deciding whether to
move a dependent parent into their home to consider such issues as
these:

• What will the financial arrangement be? Should I charge
rent? Will I have expenses for her to cover?

• How will my siblings feel about the financial arrangement?
• Will my work situation have to change, and if so, how will I

cover the bills?4

Here, as elsewhere, economic arrangements for the provision of care
do not simply call up considerations of cost, convenience, and effi-
ciency. They involve negotiation of the forms, representations, obli-
gations, and rights attached to meaningful interpersonal ties.

Caring That Crosses Household Boundaries

In the commercialized United States of the early twenty-first cen-
tury, then, household members still remain the principal providers
of care to other household members. No doubt that household con-
centration of caring services reinforces the supposition of a sharp
division between the diffuse, sentimental, and noncommercial world
of the family and the specialized, impersonal, and commercialized
world of goods and services outside the family. We have already
seen a major flaw in that division: the incessant buzz of economic
production, consumption, distribution, and transfers of assets within
households, not to mention in links between households and their
kin elsewhere. But caring relations also regularly cross household

4 “Changing Places: Should Your Parents Move in with You?” Family Caregiver
Alliance, http://www.caregiver.org. Accessed May 24, 2003. See also advice to “kin-
ship caregivers” by the Child Welfare League of America, http://www.cwla.org/
programs/kinship/financial.htm. Accessed May 25, 2003. See also Copeland 1991;
Fish and Kotzer 2002.

http://www.caregiver.org
http://www.cwla.org/programs/kinship/.nancial.htm
http://www.cwla.org/programs/kinship/.nancial.htm
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and kin boundaries, and just as regularly occasion the creation of
differentiated ties involving well-defined economic transactions be-
tween providers and recipients of care. As Francesca Cancian has
argued forcefully, the commercialization of caring services by no
means blocks the provision of personalized, caring attention.5

In North America, some kinds of care provided within households
by persons based outside date far back in history. Take the case of
midwife and healer Martha Ballard. As professional caregiver, Bal-
lard occupied a powerful position among the residents of eigh-
teenth-century Hallowell, Maine. In Laurel Thatcher Ulrich’s pre-
sentation of Ballard’s diary we learn that within a twenty-one-day
span in 1787, Ballard “performed four deliveries, answered one ob-
stetrical false alarm, made sixteen medical calls, prepared three bod-
ies for burial, dispensed pills to one neighbor, harvested and pre-
pared herbs for another, and doctored her own husband’s sore
throat” (Ulrich 1991: 40). Thus, as Ulrich remarks, in modern terms
Ballard “was simultaneously a midwife, nurse, physician, mortician,
pharmacist, and attentive wife” (40).

As midwife, Ballard intervened repeatedly at crucial moments in
household lives. In the 1790s, her typical fee of six shillings for man-
aging a birth equaled her husband Ephraim Ballard’s daily income
in his professional activity as surveyor. It sometimes greatly ex-
ceeded it, when some affluent households doubled or quadrupled
her standard pay. Ballard carefully recorded her various midwifery
payments:

Mr Lathrop paid me my fee for attending his wife the 19th of
March last . . . received sugar Nov. 28

Mr Parker gave me 18/ for attending his Lady in her illness with
her Last Child . . . his Lady made me a present of 1# yards ribbin

Received a lb coffee, 1 yd ribbon, & a cap border as Extraordi-
nary for waiting on her (197, 199)

5 Cancian 2000; see also Crittenden 2001; England and Folbre 1999; Folbre and
Nelson 2000; Geen 2003; Linsk et al. 1992; Macdonald and Merrill 2002; Rose
1994; Ungerson 2000; Uttal 2002a; Williams 2000.
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As the standard six shilling–fee for childbirth suggests, Ballard
generally gauged her fee by the task, not by the time and effort
involved. For impoverished families, she reduced or eliminated fees.
In one case she sent her husband Ephraim “to see that [Mrs. Welch]
had wood, and made her a shovel” (198, 384). Ballard varied the
required payment not only by the service and the social relationship
but also in the actual form of compensation. She received three main
forms of pay: cash, in kind, and store credit. (Sometimes, grateful
neighbors also made her gifts in appreciation of her caring services).
As Ulrich reports, Ballard received everything from “1m shingles”
to “a pair flat irons.” Most payments were in food, textiles, or house-
hold necessities: cheese, butter, wheat, rye, corn, baby pigs and tur-
keys, candles, a great wheel, unwashed wool, checked cloth, one-
half quintal of cod, teapots, thimbles, a looking glass, handkerchiefs,
and snuff (1991: 197). Merchants, however, were more likely to pay,
often generously, with store credit. Martha Ballard’s caring econ-
omy thus interwove subtly with the complex patterns of social rela-
tions in this eighteenth-century village.6

More than two centuries later, professional caregivers are usually
more specialized than Martha Ballard. They range from physicians
to morticians. One of the less rewarded professions is commercial
home health aid. Studying how changes in Medicare and managed-
care financing restructured home caring practices, Deborah Stone
interviewed twenty-four caregivers, including nurses, physical
therapists, occupational therapists, and home-care aides. She dis-
covered a payment system that compensated caregivers exclusively
for patients’ bodily care, not for conversation or other forms of
personal attention or assistance. She also discovered, however, that
home-care workers did not transform themselves into unfeeling
bureaucratic agents. They remained, Stone reports, “keenly aware
that home health care is very intimate and very personal” (Stone
1999: 64).

6 For the economy of seventeenth-century women healers, see Tannenbaum
2002; for nineteenth-century women caregivers, Abel 2000; for the overlap of heal-
ing and magic in English history, see Davis 2003.
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Almost without exception, the care providers she interviewed re-
ported visiting clients on their days off, often bringing some grocer-
ies, or helping out in other ways. The agency’s warnings against
becoming emotionally attached to their clients, aides and nurses told
Stone, were unrealistic: “If you’re human,” or “if you have any
human compassion, you just do” (66). To circumvent an inadequate
payment system, home-care workers define their additional assis-
tance as friendship or neighborliness. Furthermore, despite agen-
cies’ prohibitions against gift giving, caregivers and clients fre-
quently exchange presents. Nurses, for example, Stone reports,
“often bring flowers, home-baked food, or small items they know a
client can use” (Stone 2000a: 109; see also Aronson and Neysmith
1996; Karner 1998: 79). Care workers also manipulate the rules by
treating other than the officially approved problems and sometimes
even attending to a patient’s spouse’s health. To be sure, as Stone
remarks, inadequate payment structures exploit paid caregivers’
concerns for patients. Her interviews conclusively demonstrate,
however, that monetary payment systems do not obliterate caring
relations. Instead, caregivers actually manipulate the payment sys-
tem to make sure they can provide care appropriate to the relation-
ship. Once again, we discover a correspondence of media, transac-
tions, and meaningful social relations.

Similar processes occur in outsiders’ care of a household’s chil-
dren. Historically, child-care workers have long been a part of
American households as nurses, wet nurses, nannies, and govern-
esses. During the later twentieth century, however, increasing em-
ployment of mothers away from home generated an urgent demand
for paid child care. A great deal of that care now takes place outside
of households, in day-care centers and schools. Still, a majority oc-
curs within households (Center for the Childcare Workforce 2002:
6). Many of the in-household caregivers come from minority and
immigrant populations. Some of the immigrants, furthermore, lack
legal residence, which makes them vulnerable to exploitation.

Child care by outsiders within households poses a series of deli-
cate relational problems. Workers are hired to care for children,
but they get their employment, pay, and working conditions from
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parents. They thus have to satisfy two sets of often conflicting du-
ties; pleasing the child may sometimes contradict parents’ expecta-
tions. If, for instance, the caregiver forms strong bonds with a child,
that can complicate relations with the child’s parents. It often leads
to competition between parents and caregivers for the child’s af-
fection and respect. What’s more, although their caring labor is
crucial to the family’s welfare, the workers are typically underpaid
and powerless.

In this context, child-care workers’ economic transactions with
their employers become delicate and often contentious. At issue is
not only assessing hourly or weekly wages. Disagreements range
over the household accommodations, the food provided, clothing
standards, additional responsibilities such as cleaning and caring for
pets, authority of the caregiver over the children’s comportment,
and time off from work. These matters go far beyond wages and
hours; they symbolize the social standing of the caregiver within
the household and the social relations between the caregiver and
household members. Mary Romero explains from her own observa-
tions how this works:

Before beginning a college teaching post in Texas, I stayed at
the home of a colleague who employed a live-in domestic
worker. Until then, I had been unaware of the practice of hiring
teenage undocumented women as live-in household help. Nor
had I had access to the social or “private” space of an employer.
I was shocked at the way my colleague and his family treated
the 16-year-old domestic whom I will call Juanita. Only re-
cently hired, Juanita was still adjusting to her new environment;
her shyness was reinforced by my colleague’s constant flirting.
I observed many encounters that served to remind Juanita of
her subservient role. For example, one evening I walked into
the kitchen as the employer’s young sons were pointing to dirty
dishes on the table and in the sink and yelling, “Wash! Clean!”
Juanita stood frozen; she was angry and humiliated. (Romero
1996: 2; see also Romero 1992)

As a result of such complications, child-care relationships within
households often end in bitterness on the part of employer and
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worker. To be sure, household child care divides into several rather
different employment contracts; some of the more obvious are the
live-in nanny, live-in nanny-housekeeper, the live-out nanny-house-
keeper, babysitters, paid kin, plus friends and neighbors who pro-
vide child care under a variety of economic arrangements. In Los
Angeles, Pierrette Hondagneu-Sotelo distinguishes three kinds of
household employment among immigrant Latinas: live-in nanny-
housekeepers, live-out nanny-housekeepers, and housecleaners.
Her evidence concerning the first two groups comes from interviews
of Latina workers and their employers conducted in the mid- to late
1990s, plus a survey questionnaire of the immigrant workers. Her
findings show, counterintuitively, that living in provides less eco-
nomic leverage to the workers than living elsewhere and coming in
to provide child care. One might have thought that the accumula-
tion of local knowledge and continuous presence in the household
would build up a nanny’s influence, but in fact it increased her vul-
nerability to exploitation and degradation.

Live-in nanny-housekeepers studied by Hondagneu-Sotelo
worked an average of sixty-four hours a week, often earning less
than the minimum hourly $5 wage. These payments, ordinarily in
cash, were supplemented by lodging and meals. But the lodging was
not always private; the caregivers often slept in the children’s bed-
room and were thus on call throughout the night. Food was an even
more ambiguous benefit: workers often complained bitterly that
employers either provided no adequate food for them, or begrudged
them access to any available supplies. One nanny volunteered that
a señora had not only complained when she took a bag of fruit but
also tried to charge her for it (Hondagneu-Sotelo 2001: 252n).
Many of the women ended up using their wages to buy their own
food—which was sometimes eaten by their employer’s family.

Clearly, the parties to such work contracts exert very unequal
power. Employers of live-in nanny-housekeepers, according to
Hondagneu-Sotelo, generally set wages by consulting with their
own friends. Candace Ross, for instance, told her by what means
she decided how much to pay her first live-in nanny-housekeeper:
“I checked that [what neighbors were paying] out, and um, I found
a real range. I found a range that went $125 a week on up to like
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$200, so we started her at $150, which would have been, in my opin-
ion, a very good deal” (82). In fact, high-paying parents reported
feeling pressure from their nanny-hiring neighbors to bring down
the wages they paid (84). At the same time that they relied on their
own networks to establish the “going rate,” employers typically tried
to inhibit their nanny-housekeepers’ consultation with their coun-
terparts in other households. Indeed, Hondagneu-Sotelo found that
some employers forbade nannies’ taking children to the park, for
fear that other nannies would tell them about better wages or work
opportunities.

Many immigrants who began as live-in nanny-housekeepers un-
derstandably moved out when they had a chance. Living out not
only gave the workers more control over their time and private lives,
but also brought them higher wages as well. In some cases, employ-
ers of live-out nannies also reimbursed them for out-of pocket ex-
penses. Twenty-four-year-old Ronalda Saavedra, for example, got
$50 per week for her gasoline expenses. Ronalda “spent a portion
of each afternoon driving on errands, such as going to the dry clean-
ers and ferrying the children [two six- and nine-year-old boys] home
from school and then to and from soccer practices, music lessons,
and so on” (38). For live-out nannies, feeding the children became a
more central activity. It sometimes involved their bringing in special
homemade treats, such as homemade flan or pan con crema. Not all
the nanny-housekeeper tasks, however, were so agreeable. Several of
Hondagneu-Sotelo’s interviewees, for example, complained about
having to take care of the family’s pets, including sick dogs, iguanas,
snakes, lizards, and various rodents.

The very unequal negotiations over the details of the nanny’s job
recurrently led to what Hondagneu-Sotelo calls “blowups": “a
screaming match that terminates employment” (114). As might be
expected, however, some nannies and their employers develop more
reciprocal economic relations. In her interviews of upper-middle-
class parents and their children’s caregivers in Los Angeles and New
York, Julia Wrigley heard from employers who provided a variety
of services to the workers. These included money loans, paying
medical and dental bills, taking workers to their own doctors, help-
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ing them negotiate with landlords and creditors, or even getting a
caregiver’s relative out of jail. To be sure, some employers resented
the additional economic burden. One Los Angeles mother com-
plained about her Salvadoran caregiver: “She was only with us for
four months, and in that four-month period she managed to borrow
money to the amount of $600, and she had a color television that
she took home so that her kids could use it” (Wrigley 1995: 90).
Both Hondagneu-Sotelo and Wrigley, then, portray caring relations
full of tension and negotiation over both their economic contents
and their social meanings (see also Rollins 1985). The complexity
of their relations increases because—as both Wrigley’s respondents
and a semifictional best-selling memoir by two former Manhattan
nannies confirm—both caregivers and parents tend to avoid explicit
discussions about the financial conditions of their contract (Wrigley
1995: 88; McLaughlin and Kraus 2002: 3).

Expert advice to parents hiring nannies confirms many of these
observations. In their guide “to navigating the parent-caregiver rela-
tionship,” psychoanalysts Joseph Cancelmo and Carol Bandini note
the peculiar character of that relationship: “At one end of the con-
tinuum is the view that the caregiver is simply an employee. At the
other end, she is viewed as a member of the family. Some days [peo-
ple] feel one way, some days the other, with various gradations in
between” (Cancelmo and Bandini 1999: 83).

Based on their interviews with mostly middle- and upper-middle
class working professional parents and with in-home caregivers,
who were primarily immigrant women, Cancelmo and Bandini note
that even the employers’ lexicons revealed the variety of relation-
ships: “Is she the babysitter, someone sitting in, a day mother (as
several mothers succinctly characterized the relationship), a nanny,
a caregiver, a special friend?” (87). Caregivers and the children in
their charge likewise differentiated among relationships. Sudha,
who had cared for five-year-old Michael since birth noted: “That
does not feel right inside of me [clasping her hand to her breast]. . . .
In the beginning I was just a babysitter. Gradually, more than a baby-
sitter I became. Like I was in the family and feeling close to Michael,
and the new little boy. I love these kids so much” (91–92). Michael
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in turn called Sudha “Auntie” after hearing her own nieces and
nephews using that term when they visited. Another seven-year-old
boy, after hearing his parents’ responses, offered his own critique of
the term caregiver: “It doesn’t make any sense to me. Who is she
caring for, anyway—a “giver”? I like babysitter. It’s like—she has re-
ally taken care of me since I was a baby—she is my babysitter, you
know what I mean?” (93).

Payment systems, Cancelmo and Bandini found, likewise re-
flected the multiple relationships. Along with the “official” wages,
for instance, they found an “unofficial” salary that sustained kin-
like ties:

Caregivers were given tickets to ballgames, new and nearly new
clothing, museum memberships, and special trips and meals out
with the family. Some families handed down outdated but us-
able computer equipment to their own children and to the chil-
dren of the caregiver. Lawyers did free legal work for the care-
giver and her family, doctors provided referrals to specialists,
just as they would do for their own family. . . . Many parents
would also provide money, ostensibly loans for things a care-
giver might need but could never afford on her salary. This
included airfare to visit a dying mother or father in another
country, and help in paying for funeral costs. (102)

Even the availability and supervision of petty cash served to differ-
entiate employer-caregiver relationships:

Some [parents] . . . wanted exact documentation of all expenses.
Several nannies and au pairs described it this way: “Like it’s
my allowance or something.” Other parents were more flexible,
providing a well-stocked jar with sufficient money for emergen-
cies, without rigid rules for documentation or use. . . . But for
some, there was . . . a depriving quality. . . . When expenses
were incurred during the caregiver’s daily management of the
household, she was expected to submit receipts for reimburse-
ment, as if in a business setting (104).
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Children also created their own monetary markers. As one eight-
year-old boy promised his caregiver who had been with him since
infancy, “I’m going to be a baseball star for the Yankees. I’m going
to make a lot of money and I’m going to give you a million dollars”
(104).7 In short, nannies, their employers, and children negotiate
definitions of who they are, how they are related to each other, what
sorts of economic transactions are proper for their relationship, and
in what media those transactions should occur. Similar negotiations
with different outcomes occur in a variety of other transecting rela-
tions: babysitters, paid and unpaid kin care, exchanges of child care
among single mothers, and even the establishment of child-care ser-
vices in local currency communities.8

Immigrant nannies themselves establish distinct personal and
economic relations with family members or paid help who care for
their own children. In these cases, the immigrant nannies regularly
provide money and gifts to their children’s caretakers.9 When care-
giving crosses household boundaries, it makes more salient and deli-
cate the sort of mutual defining that occurs wherever intimacy, care,
and economic activity intersect.

Care outside of Households

When it comes to care outside of households, you might expect it
to be steely, brisk, and efficient, thus a contradiction in terms. After

7 On children’s perceptions of how their parents negotiate with child-care pro-
viders, see Hochschild 2001.

8 See Chaudry 2004; Formanek-Brunell 1998; Guzman 2004; Nelson 2002;
Neus 1990; Sadvié and Cohen-Mitchell 1997: 5; Uttal 2002b; Zelizer 2004. For
historical parallels, see Katzman 1978; Michel 1999; Palmer 1989; Rose 1999.
“Local currency communities,” such as Ithaca, New York’s Ithaca HOURS, create
a distinct currency for exchanges of goods and services among local residents; see,
e.g., Raddon 2002.

9 See Hochschild 2002; Hondagneu-Sotelo and Avila 2002; Romero 2001;
Parreñas 2001: 112–13; Wrigley 1995: 152–53n.15.
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all, care in this setting becomes formalized and commercialized.
Providers themselves are often low-income workers who depend on
caregiving wages for their own survival. These features call up im-
ages of baby farms and exploitative nursing homes. Available evi-
dence, however, contradicts any such picture. To be sure, care out-
side households differs from the care we have observed within
homes. Generally speaking, for instance, the relationship between
the service provider and care recipient is more contingent on
changes in the life circumstances of the parties; relations with grand-
parents rarely break off in an instant, but parents often yank their
children from preschools abruptly. Nevertheless, people caring out-
side of households do establish warm personal ties, often involving
extensive intimacy. The sites for nonhousehold caregiving vary from
psychiatrists’ offices to nursing homes to day-care centers, and each
of the caring relationships establishes its own distinctive mix of eco-
nomic media, transactions, and relations. Consider the diverse cir-
cumstances of family child-care providers, nurses, physicians, and
hotel service workers.

Family day-care providers turn their homes into commercial
work settings, attending unrelated children for a fee. An authorita-
tive analysis of paid child-care workers in the United States during
2002 identified a total of 2.3 million individuals, distributed thus:

• 550,000 in center-based settings
• 650,000 providing family child care
• 804,000 paid relatives
• 298,000 other paid nonrelatives, for example, nannies

According to this estimate in 2002, 76 percent—1.75 million—of
the people providing paid care to U.S. children ut to age five were
working for their pay within households. But 24 percent—
550,000—were doing their work in private and public child-care
centers, Head Start programs, prekindergarten programs, and simi-
lar settings (Center for the Childcare Workforce 2002: 6).

Commercializing domestic child care raises standard hostile
world concerns: will the payment downgrade the caring? Will the
household setting undermine the caregiver’s efficiency? What’s
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more, paid family child-care providers confront three intersecting
and often conflicting sets of demands: one, in their relation to the
child; another, in their relation to the parent, and a third, in their
involvement in generating income for their own families. Mary Tuo-
minen’s interviews with eighteen family child-care workers of di-
verse racial and ethnic backgrounds suggest how providers manage
these multiple demands. They do so not by becoming unfeeling cus-
todians, nor by denying that they are involved in a commercial en-
terprise. Instead, Tuominen shows how care workers negotiate dis-
tinctive sets of relationships, transactions, and media, without
excluding intensive attachments to the children.

Repeatedly, the women told Tuominen of their close, affectionate
relationship to the children they were paid to care for. Their relation-
ship to parents was more ambivalent. On the one hand, the workers
complained about parents exploiting their services by arriving late to
pick up their children without paying overtime for the extra hours
of work. On the other, they often adjusted their fees to accommodate
a parent’s financial situation. For instance, Anne Burns, herself sub-
sisting below the poverty level, explained why, in the case of one boy,
she had reduced by half her monthly rate from $300 to $150 without
cutting down the hours of care: “His mom is trying to move. And
she’s trying to sell all the furniture and trying to get all the bills paid
before she leaves, so . . .” Annie McManus reported similar consider-
ations in setting her rates: “It was negotiated. . . . It fluctuated. Espe-
cially with the two single moms—depending on what was happening
with them financially” (Tuominen 2000: 122).

Echoing Deborah Stone’s findings concerning home-care work-
ers, these women also reported going beyond strict contractual
agreements, for instance, by picking up a child at the child’s home
when the mother was unable to drive, even if it caused the caregiver
significant inconvenience. Tuominen’s findings fully confirm Mar-
garet Nelson’s study of Vermont family day-care providers. Nel-
son’s survey of 345 care workers plus 70 close interviews show her
respondents conducting carefully run businesses: they set hourly or
weekly rates, negotiate fee increases with their clients, specify the
range of their services (for example, what sort of food they will pro-
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vide for the child), and offer formal discounts for a second child in
the family or when they take in a relative’s child.

For all their commercial arrangements, Nelson still found provid-
ers troubled by the combination of monetary payment and loving
care. As one woman put it, “It’s so hard because you’re dealing with
their child. I mean you’re supposed to have unconditional love with
their child. Yet that’s the hard part, you’re getting money for that
kind of love. How can you put a price on that?” (Nelson 1990: 61).
Setting prices for their labor, however, was not the chief source of
the care providers’ conflicts. Instead, the women were especially
upset at parents’ disregard or disrespect for their underpaid efforts.
One respondent complained about a mother who “would keep track
of how much, you know, and pay me just so much, and that hurt me
because I thought, here I am giving so much. How can she be so
cheap with me?” (61). More generally, Nelson listened to providers’
anger when parents “forget to pay on time, . . . haggle over every
nickel and dime, . . . make a fuss about a slight increase in rates, and
. . . assume that ‘overtime’ is free” (55). Parents’ picking up children
late often caused trouble. In all sorts of social relations, who makes
the other person wait signals inequalities in the relationship, and
thus becomes a matter of negotiation and resentment. Parents who
arrive late for their children’s return home, without paying extra,
cause the triple harms of signaling their disregard for the care
worker, keeping the care worker from other tasks, and costing the
care worker money.

Care workers therefore appreciated any evidence of parents’ rec-
ognition of their labor, including personal gifts. One explained,
“[Jennifer’s] mother is so good to me. . . . On the year anniversary
of her being here I got this beautiful bouquet of flowers . . . and it
had a real nice card. ‘Thank you for all the love and care you’ve
given me. To my second mom.’ . . . When I feel [parents] appreciate
me, that makes a big difference” (64). However, thanks alone did
not keep their businesses going. Child-care workers had to manage
their finances, charging enough to keep their own households afloat.
Thus they constantly balanced among competing claims on their
energies (see also Enarson 1990).
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Nursing Care

Surprisingly, for all the differences between themselves and other
types of care providers, hospital nurses reveal many of the same
tensions in their caring work. Nurses differ from the majority of
care workers in belonging to a profession: with government back-
ing, nurses exercise at least a modicum of collective control over
recruitment, training, licensing, rights, duties, and compensation
within their areas of competence. Like their fellow health profes-
sionals—pharmacists, psychologists, and physicians—they collec-
tively guard the boundaries between their specialty and adjacent
caregiving fields.10

Nurses divide into a variety of ranks and specialties: administra-
tors, practical nurses, aides, nursing students, members of surgical
teams, and more. The mainstay registered nurses qualify for their
jobs through substantial college educations. Compared with other
care workers (excluding physicians, of course), RNs receive rela-
tively good pay. Indeed, in the contemporary United States intense
competition for their services often includes a signing bonus.
Nurses’ technical and emotional caring services are multiple: they
range from storage and administration of medicines to monitoring
of life-sustaining machines, checking of vital signs, provision of
bodily care, answering questions from patients and their families,
advising and psychological counseling, and administering hospital
wards from day to day—and night to night. As Daniel Chambliss
found in his extensive field research within medical institutions, such
multitasking requires efficient organization:

The staff nurse dispenses hundreds of pills a day to dozens of
patients, starts and maintains intravenous lines, gives bed baths,
documents on paper virtually everything she does, monitors
temperatures, blood pressures, and urine “outputs,” delivers
food trays, and responds more or less to all the miscellaneous
patient and family requests. . . . Simply getting through an

10 Abbott 1988; Cancian 2000: 146–48; Glenn 1992; Reverby 1987; Stevens
1989; Weinberg 2003.



186 C h a p t e r 4

eight-hour shift without mistakenly giving Mrs. Jones the
pills for Ms. Smith, or forgetting to check Mr. Martin’s IV line,
or not helping Miss Garcia eat her lunch is challenge enough.
And these are the everyday, non-emergency tasks. (Chambliss
1996: 34–35)

As distinguished from physicians, most nurses spend a great deal
of their time providing bodily and emotional care. In that regard,
they resemble many other caregivers, for example those we have
already encountered within households. As Chambliss notes, “Close
patient contact, with all five senses, is nursing’s specialty. . . . Nurses
are constantly talking with, listening to, and touching their patients
in intimate ways; the prototypical, universal dirty work of nursing
is ‘wiping bottoms’ ” (64). Physicians do, of course, as Chambliss
mentions, “perform major procedures (inserting tubes into the chest
for bronchoscopies): but most of what is said and physically done to
patients is said and done by bedside nurses” (64).

As in other varieties of paid care, nurses often find themselves
pulled in three directions: toward their formal professional responsi-
bilities, toward their personal advantage, and toward concern for
their patients’ welfare. Forty-year-old Karen Mitchell, a nurse at
Mercy Hospital in suburban Minneapolis, specializes in tending pa-
tients who fall somewhere between intensive care and general medi-
cine. According to a New York Times reporter, for Mitchell,

the concerns of making money and the concerns of healing have
never been easy companions. . . . Which is why Mitchell some-
times takes it upon herself to sacrifice one for the other. It’s her
small act of rebellion, a quiet vote cast for the future. Every
once in a while, when Mitchell encounters a patient like Mr.
Beaudry—a strong soul having a moment of true vulnerabil-
ity—she will unclip the hospital phone from her hip and pull
out its batteries. And then closing the door, she sits down beside
her patient, just to be near. (Corbett 2003)

Nurses occupy conflicting positions. On one side, their daily at-
tentions sustain lives and produce much of the healing that actually
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occurs in medical care. On the other, they lack the physician’s au-
thority to prescribe drugs, make significant changes in treatment,
call for tests, transfer patients, and to make diagnoses, but still often
take the blame when things go wrong. From the perspective of su-
pervising physicians, nurses succeed when they perform their tech-
nical duties well, enforce the treatment regime, keep records ade-
quately, respond effectively to life-threatening emergencies, and
keep patients from complaining. But to accomplish these objectives,
nurses establish close relations with their charges. Not only do they
provide intimate bodily and emotional attention, but also they de-
ploy the skilled practices of personal intimacy—joking, cajoling,
consoling, and sympathetic listening. Yet they bear greater organiza-
tional responsibility for their patients’ welfare than do the nurse’s
aides, attendants, food servers, and cleaners who also sometimes es-
tablish personal relations with patients. It is a taxing job, as conver-
sations in the nurses’ lounge always reveal.

Physicians as Caregivers

Patients rapidly detect the difference in the caring relations that
connect them to nurses and to physicians. Nurses serving in Ameri-
can health care no longer usually wear the starched white uniforms,
caps, and badges that once distinguished them. But they typically
introduce themselves by their first (not their last) names and wear
inconspicuously serviceable clothing. Physicians, in contrast, typi-
cally wear white coats or scrub suits, carry stethoscopes, and insist
on being called “Doctor.” (High-ranking nurses, it is true, some-
times blur the line by wearing white coats and carrying stetho-
scopes.) Dress and demeanor signal differences in what patients can
expect from nurses and physicians.

As Danielle Ofri’s vivid sketches of her experiences on the way
from medical student to staff physician at New York’s Bellevue Hos-
pital indicate, junior physicians share many of nurses’ responsibili-
ties: taking vital signs, inserting intravenous taps, calming agitated
patients, and more. One major difference, however, is precisely the
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physician’s public responsibility for decisions concerning diagnosis,
treatment, medication, tests, and patient management. “Contrary to
the stereotype,” comments Ofri,

doctors do not lack for emotions. The medical student is too
embarrassed to ask a patient to undress for a physical exam.
The intern is sweating and cursing because the IV won’t go in
on the seventh try and she hasn’t seen sunshine in three days.
The resident is angry at the cocaine addict whose refusal of a
CT scan will make him stay late again and miss, once again,
putting his kids to bed. The attending [physician] is nervous on
rounds because he’s a bit “rusty” with his inpatient skills and
the residents might get wind of his ignorance. (Ofri 2003: 238)

In some sense, physicians bear the stress of combining caring with
responsibility for the outcome. The combination, Ofri points out,
can create surprisingly powerful connections between doctor and
patient:

A unique bond is created, I learned, after you accompany some-
one through a lifesaving experience. Just by being near him and
touching him during that near-death episode, I felt like I’d been
privy to a singular intimacy. Mr. Wiszhinsky couldn’t just re-
cede into the multitudes of old men in the hospital, and I
couldn’t be just another medical student in the team. Not after
we’d been so close to death together. (11)

Life-and-death responsibility weighs heavily on physicians, both in
the midst of their training and later.

In addition to tending lives, however, physicians must also cope
with complex changing organizational and financial environments.
Within the health-care professions, physicians have long occupied
the highest ranks. As compared with nurses and other health-care
professionals, they have generally enjoyed greater discretion, higher
compensation, and larger influence over the work of their fellow
caregivers. Nevertheless, they share the problems of other paid
caregivers outside of households in two crucial regards. First, mas-
sive changes in the financing and regulation of paid care in the
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United States have deeply altered relationships among physicians,
patients, and third parties. Second, like other health-care workers,
physicians engage in delicate negotiations to match their provision
of life-sustaining services, their compensation for those services,
and the meaning of the physician-patient relationship: clearly inti-
mate in some regards, but sharply bounded by technical, moral, eth-
ical, and economic limits. Drawing distinctions between strictly
business attention and personal concern therefore causes physicians
great trouble. Like other caregivers, physicians face a dilemma.
They consider themselves professionals, working above and beyond
commercial considerations, and yet they draw their income from
treating the sick.

Exactly how the dilemma operates, however, changes as the
organization of health-care changes. David Rothman’s historical
account of physicians’ compensation during the twentieth century
reveals major shifts in the connection between medical services
and payment (Rothman 2002; see also Starr 1982; Tomes 2003;
Walsh 1977). Until recently, American physicians set their own fees,
which often varied by the patient’s ability to pay. Such discretion
came at a cost, precisely because doctors collected directly from pa-
tients who often felt free to delay their payment (what physicians
called “slow pay”) or not pay at all. Indeed, in the 1920s and ’30s,
physicians (and their wives) forced to keep up respectable appear-
ances, pay for their offices, and meet other expenses, repeatedly pro-
tested against a double standard. The public expected them to rise
above monetary concerns, yet at the same time demanded they pay
their own bills on time.

As Rothman reports, “Doctors were required to pay the baker,
butcher, and candlestick maker immediately, but they, in turn, had
to suffer slow pay.” He quotes a physician’s wife’s complaint in a
1932 Harper’s Magazine article: “I had to put the grocer off. What
I meant but did not say, was that if any of several patients who owed
my husband goodsized and overdue bills would only pay him we
would pay our own bills with joy” (113). Yet if they complained too
loudly about missed fees, physicians were accused of greed and ava-
rice. In fact, during this time some physicians supplemented their
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comfortable but not spectacular middle-class incomes with more
dubious strategies, such as kickbacks from referrals, selling drugs or
eyeglasses to their patients, or owning their own hospitals where
they sent their patients. Nevertheless, the profession as a whole dis-
tanced itself from money-grubbing practices. It promoted the image
of the genial, patient, caring family doctor that graced magazine
covers of the time.

After 1966, the commercial reorganization of health care boosted
American physicians’ income spectacularly, while at the same time
transforming the physician-patient relationship. Three key changes
made the difference: Medicare, new forms of billing, and benefits
from pharmaceutical companies. Under Medicare, physicians’ fees
were not set by the government but by professional definitions of a
customary and reasonable rate. As Rothman points out, that doc-
trine was “a give-away, an open invitation to doctors to bill at the
highest possible level (for example, using the best-paid physicians
in the community as the standard)” (115).

Physicians’ income also rose as a result of the development of new
surgical procedures for which physicians billed item by item rather
than according to time spent. Rothman explains:

If psychiatrists, pediatricians or internists had to set their
fees with an eye to the clock—for example so much for 50
minutes—surgeons (or dermatologists or gastro-enterologists)
could ignore the clock and bill for the procedure: a transplant
(50 minutes but $15,000) or a wart removal (one minute $300)
or a colonoscopy (10 minutes and $500). (116)

Finally, although less significantly, drug companies began provid-
ing physicians with in-kind benefits, such as dinners, free travel, va-
cations, and occasionally, honoraria for lectures.

Since the 1980s through the 1990s, increased surveillance by
health maintenance organizations (HMOs), insurance companies,
and hospital administrators further transformed physician-patient
relations. Physicians confronted patients who themselves had little
choice but to shop on the basis of price and service, an unprece-
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dented shift in American medicine. Rothman reports physicians’
complaints that patients “unceremoniously drop them as soon as
their companies change plans, refusing to pay a full fee when they
could pay a $10 co-pay fee” (119). More important for our purposes,
the changed commercial aspects affect the actual quality and scope
of treatment:

The HMOs did something else as well: they subverted the trust
between doctor and patient. Consumers, alert to all these
changes and understanding the general rules of the managed
care game—if not knowing the exact details of the contract with
the physician sitting across from him—worried, appropriately,
whether the physician was withholding treatment or a referral
because his concern with own income was trumping his con-
cern for his patient’s welfare. (118)

On their side, physicians also sought to escape the limits set by
bureaucratic control of health care. (Another escape from HMOs
and insurance, but not bureaucracy, consisted of becoming a full-
time doctor on a company staff, treating solely the company’s em-
ployees; see Draper 2003). Most dramatically, during the late 1990s,
physicians in the Pacific Northwest started organizing high-end
medical practices; those practices soon drew the labels “boutique,”
“concierge,” or “retainer” medicine. Patients paid a substantial entry
fee (ranging from $1,500 for an individual to $20,000 for a family)
in return for guaranteed rapid access to their physicians, longer
office visits, and personalized care. The system offered doctors op-
portunities to withdraw from insurance plans, governmental fee-
setting, and extensive paperwork while gaining access to a privileged
clientele.

Critics, however, complained that boutique medicine compro-
mised a crucial principle: provision of the same quality of medical
service to every patient regardless of income or social standing. Al-
though the American Medical Association Council on Medical and
Judicial Affairs replied that this new sort of patient-physician con-
tract might actually help patients “establish trust in a physician,”
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clearly the new move separated well-heeled patients from other re-
cipients of health care (quoted at Medical Rants 2003).

A closely related trend produced “boutique” hospitals, luxury set-
tings in which patients can opt out of regular hospitals and receive
extravagantly personalized care. In these for-profit hospitals, that
typically specialize in high-revenue procedures, such as heart care,
patients’ perks include gourmet meals, spacious suites, and daily
massage. At the Rancho Mirage, California Heart Hospital, for in-
stance, “a gourmet chef visits patients individually to learn meal
preferences. The staff aims to create a hotel or resortlike décor with
[guest suites] painted in teal and fuchsia.” (Stringer 2001: 3–4; see
also Japenga 2000)

Boutique hospitals and medical practices highlight a significant
pattern: caring labor generally increases in value to the extent that
givers of care adapt its delivery to the recipient’s identity and cir-
cumstances—when they recognize the recipient as a distinctive
individual, take account of other persons in the recipient’s life, and
modulate the treatment according to the recipient’s tastes or fears.
That is true both of use value (the extent to which the effort actually
enhances the recipient’s welfare) and of commercial value (the price
commanded by the service on the current market). On the whole,
caring gains value through personalization.

To see the point even more clearly, we can draw an analogy to
the world of health care from the world of luxury hotels. Anyone
who has ever smiled at being recognized by a headwaiter will in-
stantly understand why luxury hotels make great efforts to individu-
alize their service and give signs of acknowledging their clients as
distinct personalities. Indeed, in her study of luxury hotels, Rachel
Sherman shows that “caring labor is one of the central features of
hotel service” (Sherman 2002: 2). Here hotel workers’ caregiving
consists of personalized attention. She offers three striking examples
of personalization:

• A housekeeper’s noticing that a guest ate a peanut butter
cookie provided for him in the evening, but left the choco-
late chip one untouched; the next night she left him two
peanut butter cookies.
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• A housekeeper known for going through guests’ garbage to
see what kind of candy they ate and what magazines they
read, in order to enter their preferences into the guest’s data-
base record.

• The staff had remembered not only [a traveler’s] name and
her husband’s, but also the name of her two dogs. (5–6)

Sherman documents the luxury version of a very general phenom-
ena. As our examination of child care shows clearly, however,
personalization of intimacy also exists when prices run low. To be
sure, many critics have thought that any commercialization of care
eliminates the individual attention, the flexibility, the very intimacy
of caring relations. Furthermore, ethical codes governing relations
between clients and physicians, psychotherapists, clergy, lawyers,
nannies, personal trainers, celebrity assistants, and others who
professionally provide personalized care struggle to shield the
provision of effective, personalized care from the dangers of exces-
sive intimacy.11 Yet our survey shows that even in settings of in-
tense commercialization, the characteristic synthesis of localized
media, particularized transactions, and meaningful relations contin-
ues to thrive.

When Caring Goes to Court

Sometimes, however, the provision of care—or its failure—becomes
a matter of legal contention. When vital services, strong personal
ties, rights, obligations, and financial stakes coincide, intense dis-
putes concerning who owes what to whom often break out. Such
disputes can easily go to court. If personal care forms the pivot of
the questioned relationship, legal conflicts can easily become both
tangled and fiery. They include such esoteric questions as the misuse

11 See American Bar Association 2003; American Psychological Association 2003;
Missouri Synod 1999; NALS of Missouri 2003; National Register of Personal
Trainers 2003; New York Celebrity Assistants 2003; Reid 1999; Seattle Nanny Net-
work 2003.
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of confidential information by personal assistants or personal train-
ers, embezzlement or blackmail by private secretaries, or medical
malpractice. However, they also arise over the very same kinds of
everyday relations we have been reviewing: over compensation for
unpaid or underpaid personal or medical care; over expenditures for
child care as tax-deductible business expenses, over alimony, and
much more. The disputes become all the more intense because the
division of labor with respect to caring so regularly falls along the
lines of age, gender, race, ethnicity, and class. The outcomes of such
disputes have weighty economic and personal consequences for
those involved.

From the wide array of relevant disputes, let us select just a few
that exemplify legal conflicts arising from the mingling of economic
transactions and intimate personal care: disputes concerning a do-
mestic worker’s unpaid wages, the taxability of personal care, inheri-
tance claims over care, legitimate compensation for family care, and
compensation for loss of care in accident cases.

When relations between unpaid or poorly paid live-in caregivers
and their employers go sour, for example, what had been private
blowups within the household sometimes become matters of bitter
contention in open court. The 1980 District of Columbia U.S. Dis-
trict Court case of Gabina Camacho Lopez illustrates the point dra-
matically (Lopez v. Rodriguez; 500 F. Supp. 79 (D.D.C. 1980)). Born
of a Bolivian Indian family around 1957, Gabina Lopez went to
school for five years but by the age of twelve was working full time
as a maid. In January 1976, she took a job with Felipe and Esther
Rodriguez in Cochabamba, Bolivia. In the Rodriguezes’ house,
Gabina not only did housework but also took care of three Rodri-
guez grandchildren who were living in Cochabamba while their par-
ents, Manuel and Mirtha, the Rodriguezes’ son and daughter-in-
law, were working in the Washington, DC, area.

Later that year, Mirtha Rodriguez visited Bolivia. After consulting
with Gabina and her relatives, she recruited nineteen-year-old Ga-
bina as her housekeeper and nanny, thus making it possible for the
Rodriguezes to take their three children back with them. In this
process, Gabina, an illegal immigrant to the United States, found
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herself sequestered by the Rodriguezes’ practices and her slight
knowledge of English. For almost three years, Gabina cooked,
cleaned, and took care of the Rodriguezes’ children: “She worked
seven (7) days per week, ten (10) to twelve (12) hours per day, with-
out vacation or time off except occasional shopping trips or social
visits with either or both of the [Rodriguezes] and usually with their
children” (81).

During those years, Gabina never left the Rodriguez home alone.
As compensation, the Rodriguezes provided her with room and
board, “miscellaneous clothing and toiletries, medical expenses and
minimal pocket money” (81). They told Gabina they were depos-
iting her wages in the bank. In 1979, after the Rodriguezes refused
Gabina’s demands to obtain her money, while also preventing her
from making friends or attending church, Gabina sued them under
the Fair Labor Standards Act, claiming her unpaid wages.

Obviously, the Lopez case raised questions of justice and exploita-
tion. But the court case pivoted on whether Gabina qualified as an
employee under the Fair Labor Standards Act. The Rodriguezes
denied she was their employee, but Lopez’s attorneys insisted that
she was precisely an underpaid, exploited employee. Indeed, they
pointed out, the Rodriguezes had claimed a child-care credit of $900
on their 1976 income tax return for Gabina’s household services.
Gabina’s lawyers claimed not only that the couple had violated the
law by paying less than the minimum wage but also that they had
illegally made Lopez work overtime and withheld the bulk of her
wages to boot.

The court thus had to decide whether to treat Gabina Lopez’s
relationship to the Rodriguezes as a regular employment contract
subject to the law governing all such contracts. Despite rebuffing
the claims for overtime wages, the District Court ruled resoundingly
in favor of Lopez. The Rodriguezes, the court declared, “failed to
demonstrate a good faith effort to comply with the Fair Labor Stan-
dards Act. They exploited for their own purposes a young, poorly
educated, native alien who was completely at their whim and mercy”
(81). The various courts involved eventually awarded Gabina her
minimum wage of $28,000 and an equal amount in damages plus
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court costs, less the amount that the Rodriguezes had actually spent
on board and lodging. Hondagneu-Sotelo (2001) describes the set-
tlement as: “perhaps the highest such court award to any live-in
housekeeper in the United States” (237).

As our earlier review of practices indicates, young Latin American
women often migrate illegally to work as nannies, housekeepers,
cooks, or maids for prosperous families. Occasionally they hit the
headlines, as in 2001 when President-elect George W. Bush with-
drew the nomination of Linda Chavez as secretary of labor on the
public outcry over Chavez’s lodging of Marta Mercado, an illegal
Guatemalan immigrant as a “house guest.” Only incidentally, ac-
cording to Chavez, did Mercado do laundry, perform housework,
take care of children, and receive spending money (New York Times
2001). Most such relationships never surface. But now and then, as
in the Gabina Lopez case, they become the subject of weighty legal
proceedings (see Banks 1999; Lobel 2001; Hondagneu-Sotelo 2001:
chap. 8).

Note two features of the legal dispute. First, no one denied that
Lopez had actually provided care to the Rodriguezes and their chil-
dren, or even that she received little monetary compensation for
that care. The question was in what relation to the Rodriguez family
she provided that care. Second, the court made an essentially dichot-
omous choice: either Gabina Lopez was a valued household member
performing her duties free of charge and receiving the usual consid-
eration and support due a family member or she was an employee
in the commercial service sector and therefore subject to the laws
governing wages and employer-worker relations. The courts ac-
cepted Lopez’s lawyers’ arguments that her relationship to the
Rodriguezes fell into the second category. She and they collected.

Qualities and Conditions of Care
before the Courts

When confronted with disputes concerning the intersection of car-
ing work and commercial transactions, American courts regularly
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adopt the three-part procedure we have seen operating in the court-
room struggle between Gabina Lopez and the Rodriguez family.
First, they locate the contested relationship within a larger grid of
possible relationships. Second, within that grid they mark the line
separating gratuitous provision of care from commercial provi-
sion—almost regardless of the care’s content or effectiveness. Third,
they search for appropriate matches among media, relations, and
caring work. Finally, courts draw conclusions concerning both (a)
the propriety of the caring work supplied, and (b) who owes what
to whom as a consequence.

Legal disputes over caring characteristically erupt in four rather
different situations: wrong care, exploitative care, missing care, and
thankless care.

1. In cases of wrong care, at least one party claims that another
party gave care that was inappropriate for the relationship.
For example, authorities prosecute a herbalist who sells
cures for practicing medicine without a license.

2. In cases of exploitative care, someone claims that someone
else derived unfair economic advantages from his or her pro-
vision of care. For example, a priest offers counseling to a
parishioner who disinherits his children and leaves all his
money to the priest’s church.

3. In cases of missing care someone fails to provide care that a
recipient had a right to receive. For example, an accident at
work caused by employer’s negligence keeps the employee
from supplying companionship and personal care to the em-
ployee’s spouse.

4. In cases of thankless care, someone provides extensive care
but then receives little or no economic reward despite previ-
ous promises to the contrary. For example, Gabina Lopez
received little more than room and board for three years of
housework and child care.

None of these four types of care are legal categories. They are
typical complaints that people make, which legal practitioners then
translate into their own idiom. In all four situations, what commonly
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happens is that someone who has no special knowledge of the law
comes to a court, judge, or lawyer with a complaint about the eco-
nomic treatment that he, she, or someone else has received. Legal
specialists then translate the complaint into categories afforded by
existing legal doctrines. How is that translation accomplished? In
general, the doctrines depend partly on the definition of the per-
sonal relationship among the parties, on the economic transaction
among the parties, on the nature of the care given and the services
rendered, and on the classic distinction between gratuitous and
commercial care.

Courts typically treat gratuitous care as its own reward, or at least
as part of a reward system (for example, that of neighbors) in which
the law should not be intervening. Commercial care, in contrast,
calls up the market and therefore questions of fair or at least reason-
able compensation. Courts often overlay this distinction between
gratuitous and commercial care with other dichotomies. The famil-
iar separate spheres division between the worlds of sentiment and
of rationality certainly operates in many such disputes. But courts
often draw on two other specifically legal distinctions: between con-
fidential and nonconfidential relationships, and between profes-
sional and nonprofessional relationships. Black’s Law Dictionary
(1999) defines confidential, or fiduciary, relationships thus:

A relationship in which one person is under a duty to act for
the benefit of the other on matters within the scope of the rela-
tionship. Fiduciary relationships—such as trustee-beneficiary,
guardian-ward, agent-principal, and attorney-client—require
the highest duty of care. Fiduciary relationships usually arise in
one of four situations: (1) when one person places trust in the
faithful integrity of another, who as a result gains superiority
or influence over the first, (2) when one person assumes control
and responsibility over another, (3) when one person has a duty
to act for or give advice to another on matters falling within
the scope of the relationship, or (4) when there is a specific
relationship that has traditionally been recognized as involving
fiduciary duties, as with a lawyer and a client or a stockbroker
and a customer. (640)
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Nonconfidential relations, then, include all others. These days,
ironically, in this dichotomy even husband-wife relationships typi-
cally qualify as nonconfidential. As we have seen repeatedly, courts
also distinguish between the obligations and rights of licensed
professionals, such as doctors, lawyers, and psychotherapists, and
nonprofessionals who sometimes provide very similar services but
without a license. In each case, classifying the caring relationship on
the confidential or professional side of the boundary places the par-
ties on the site of especially binding rights, privileges, and obliga-
tions. The placement thus identifies the portion of the law that will
govern the justice of the economic transactions under contestation.

In all these regards, nevertheless, courts frequently reshape the
distinctions so that they produce what legal specialists regard as
justice. Sometimes these legal distinctions produce ironic conse-
quences. Byrnece Green, a stockbroker, learned about these con-
sequences the hard way (Green v. Comm’r 54 T.C.M. (CCH) 764
(1987)). For nine years, she and Maxwell Richmond had lived as
husband and wife, following an earlier ten-month engagement,
from which Richmond had “begged to be released . . . explaining
that he had a ‘mental problem about marriage,’ ” but assuring
her that he would provide for her after his death. Green had relented
and “made his life as comfortable as possible,” watching his diet,
taking care of him when he was ill, and advising him on business
affairs (*3). But when Richmond died in 1971, his will left his esti-
mated $7 million estate to his brother and sister. Green sued the
estate for the value of her services to Richmond. A jury awarded her
over a million dollars. They endorsed her claim of thankless care.
The Supreme Judicial Court of Massachusetts turned down an ap-
peal from the estate, but reduced her compensation to $900,000,
payable during 1977 and 1978.

The trouble started because Green did not include these pay-
ments in her income tax returns, contending that the payments were
gifts in return for her “wifely services,” and therefore not taxable.
But the Internal Revenue Service challenged her claims precisely
on the grounds that the settlement payment had been allowed as
restitution for her earned but unpaid compensation for services.
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Green was ordered to pay income tax. If Richmond and Green had
actually married, Green would unquestionably have had a right to
her share of the estate, rather than a claim for unpaid compensation.
Thus, apparently subtle legal distinctions have weighty economic
consequences.

To observe this complex legal process in action we return to the
class of legal disputes with which this chapter began: claims of undue
influence. Such claims most often arise in disputes over bequests
and inheritance. The question in general is whether someone who
receives advantages from an inheritance earlier unfairly influenced
the testator’s judgment by means of coercion or care. Courts be-
come particularly wary when the recipient of benefits has a confi-
dential relationship to the donor. Did a psychotherapist improperly
suggest that his patient donate to his clinic? Did a lawyer extract
the client’s investment in a business the lawyer controlled? Did a
nurse who took care of a dying patient prejudice the patient against
his children?

The undue influence doctrine is, however, a slippery legal instru-
ment rather than a simple cookie cutter. It involves courts and law-
yers in fine distinctions and difficult moral judgments. It requires,
for example, judgments of when care that would be obligatory or at
least acceptable for the relationship in question becomes excessive.
It looks suspiciously at care given in confidential relationships, de-
spite the presumption that the more powerful persons in such rela-
tionships will, indeed, provide professional care to the less powerful.
It generally exempts spouses from that suspicion, but not members
of cohabiting couples, whether heterosexual or homosexual.12 To be
sure, just such suspicions often arise when an old person marries
a young one. The undue influence doctrine requires judgments of
whether care given by close kin to the old or ill involved a deliberate
effort to discredit the claims of other close kin. The doctrine of

12 See DeFuria 1989; Merin 2002; Sherman 1981; Thornley 1996. Recognizing
this reality, legal advisers to lesbian and gay couples strongly urge them to establish
legal documents securing their economic contracts; see, for example, Curry, Clif-
ford, and Hertz 2002.
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undue influence, in short, draws courts into exquisitely complex
classifications of relationships, interactions, and intentions (see, for
example, Leslie 1996, 1999; Madoff 1997).

The 1945 Supreme Court of Wisconsin case of In re Faulks’ Will
illustrates these points extensively (17 N.W.2d 423 (Wis. 1945)). In
July 1903, George and Mary Faulks, a childless couple living on a
farm near Waupaca, Wisconsin, took in Will Jensen, an eleven-year-
old boy from a nearby orphan’s home. Sixteen years later, after
Will married Pearl, a longtime neighbor, they both moved into
the Faulks’s farm home, while the Faulkses took up residence in
Waupaca. The Jensens had one daughter, Lorraine. The Faulkses
never legally adopted Will. Yet during all those years they treated
him “as a son and he fulfilled the obligations of a good son to his
foster parents”:

He assisted them in the conduct of their business affairs, looked
after them during their illness, had access to their papers,
looked after the repair of their residence, did odd chores for
them, and in case of illness saw that they were properly cared
for. His wife co-operated with her husband in the care of Will’s
foster parents and both were on excellent terms with George
and Mary. . . . Mary was very fond of Lorraine, often referred
to her as her granddaughter, and when Lorraine graduated
from high school in 1941, Mary offered to pay for her atten-
dance at the University of Wisconsin for one year. (425)

In 1934, 72-year-old George died. About the same time, Mary, who
was two years younger than her husband, began having serious heart
problems as a result of myocarditis. In 1932, the then twenty-eight-
year-old Dr. L. G. Patterson had arrived from Ohio to start a medi-
cal practice in Waupaca. He began attending Mary in 1937 and three
years later became her regular physician. At that time, Mary started
loaning thousands of dollars to Dr. Patterson, first to help him out
with his home mortgages, then to subsidize a hangar and an airplane.
After she gave him $1,100 for the hangar, Dr. Patterson apparently
made an oral agreement to provide Mary with lifetime medical care.
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Mary’s relationship with Patterson thrived during the early 1940s.
The doctor and his wife lived three blocks away from Mary’s home,
and the two women often visited each other. On Mother’s Day, May
11, 1941, while she was a patient in the hospital Patterson owned
with a partner, the doctor sent her flowers and took her on two
airplane rides. That summer, the Pattersons, their four-year-old son,
and Mary drove to Yellowstone Park; Mary took care of all expenses.
According to one of her old neighbors, their conversations now reg-
ularly concerned Patterson: “She was always telling how nice he was,
how wonderful a doctor she had. . . . She was smiling all the time
she talked about him.” With Alice Faulks, her sister-in-law, Mary
was more specific about the doctor’s devotion:

He would come up there every night when he was so tired. He
would come to the house to see how she was and she always
felt so sorry for him because he was overworked. She said one
night she did not feel very well and he said, “Well, you get your
things on,” . . . and she said he was there in a few minutes. The
way she spoke it was as though he picked her up and carried
her out, and she said in a few minutes she was in the hospital and
in bed. I said, “I am glad somebody takes care of you, because I
can’t.” (430)

Meanwhile, Mary’s relationship with Will and Pearl began to
sour. The couple grew increasingly resentful of her favors to Dr.
Patterson. In early January 1942, when Will and Pearl visited Mary
at Dr. Patterson’s hospital, Mary admonished them for being un-
pleasant to the doctor. Will retorted, “All he is after is your money.”
As he later explained, “I could not feel any different for someone
that would take money from an old lady that way. I had heard quite
a few people talk about her giving him money. It had become
quite a subject of conversation in the community at that time” (426–
27). The dispute terminated Mary’s contact with Will and Pearl.
Indeed, when Mary died in December 1942, the couple did not at-
tend her funeral.

After several earlier testaments that had benefited Will; Pearl;
their daughter, Lorraine; George’s sister, Eliza Palmer; and her sis-
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ter-in-law, Alice Faulks, on January 14, 1942, Mary signed what
turned out to be her final will, making Dr. Patterson the main bene-
ficiary. Will Jensen contested the bequest. In May 1944 the County
Court for Waupaca County supported his demand to substitute an
earlier testament for the later document. That court supported
Will’s claim of wrong, exploitative care. The following year, Dr. Pat-
terson appealed. Against Will’s claim of undue influence on the doc-
tor’s part, Patterson’s attorney’s argued that Mary was an indepen-
dent, resolute soul, of sound mind, who had every right to choose
her beneficiaries. The claim of undue influence rested on the allega-
tions that Patterson not only “was disposed to influence her unduly
for the purpose of procuring improper favors,” but that he “had the
opportunity to exercise such influence and to induce her to make a
will in his favor.” That opportunity was ample, since as her physician
and her neighbor, the first court determined, “he was called fre-
quently to her home to attend her as well as to attend her while she
was in the hospital” (431, 441).

Patterson’s rebuttal on appeal, however, insisted that none of this
constituted evidence of undue influence. True, he “called upon her
frequently, did little favors for her” (442), and Mary was indeed
greatly attached to him. Stressing that the natural gratitude of a
seriously ill, elderly patient for the care and attention of a competent
physician fell within the bounds of expected doctor-patient rela-
tions, the appeals court ruled against the argument that Patterson
had deliberately manipulated the relationship with Mary to his own
advantage. His care was genuine, it was not excessive, it was not
fraudulent, and finally it did not constitute undue influence. Thus,
the court confirmed that Patterson had provided neither wrong nor
exploitative care, and that to deprive him of the bequest would ren-
der his care thankless. If, of course, Faulks and Patterson had been
lovers, there is a significant chance that Patterson would have lost
his claim (Murthy 1997; Ross 1997). They were not, and he regained
the bequest.

As for the long-suffering foster son, the appeals court vigorously
rejected Will’s claim of thankless care: that his faithful service and
his earlier congenial relationship with the Faulkses entitled him to
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a substantial share of the estate. Although Will was like a son to the
Faulkses, the court continued, in the last analysis he was a foster
child, not their biological heir: “Long, pleasant and mutually inti-
mate association is no substitute for blood relationship either in law
or in fact” (442). (On the ambiguous legal status of foster children’s
household contributions see Draper 1979.)

Battles within Families

The Faulks case involves contestation over professional medical
care, much of which took place outside the patient’s home. It also
involves competition between the claims of a foster son and those
of the doctor that provided the care. What happens then when legal
adversaries are members of the same family and when care occurs
mainly within the household? Here care crosses the border from
commercial to gratuitous, a difficult frontier for those seeking com-
pensation, as courts ordinarily define any care rendered by family
members as gratuitous.

In some cases, nevertheless, courts manipulate the boundary by
defining care given by family members as sufficiently demanding
and unexpected that it actually calls for compensation. In another
variant, they examine whether the relations among kin were suffi-
ciently distant to make the care given exceptional and therefore
compensable (see Horsburgh 1992). Courts often do so by invoking
the doctrine of implied contract, thus injecting legitimate commer-
cial considerations into family transactions. Take for example, a
1985 Supreme Court of Minnesota decision, concerning Alice Ann
Beecham’s claim to a portion of her mother-in-law’s $166,000 es-
tate. The mother-in-law, Sara Edith Beecham, had cut Alice from
the will in favor of her four grandchildren. Two years after marrying
Edith’s son, Alice had taken the elderly, sick woman into her home.
For the last six and a half years of Edith’s life, Alice cared for her
full-time; not only cooking and cleaning but performing delicate
nursing tasks. The court ruled that despite their family relation,
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Alice Ann was entitled to a portion of the estate (In re Estate of
Beecham, 378 N.W.2d 800 (Minn. 1985)).

When Alice had first contested the will, the trial court had ruled
in her favor, finding an implied contract to pay for her personal
services. The court noted that Edith had shown no reciprocity for
Alice’s strenuous care—except for an occasional $5 or $10 “tip” for
transportation expenses. An appeals court reversed that decision, on
the grounds that Alice’s services, because they involved a family
member, and in the absence of an oral or written contract, had to
be gratuitous. The Supreme Court, however, reinstated the initial
decision to award Alice compensation, supporting the trial’s court
finding of an implied contract. Alice’s “around the clock care” of
Edith, the Minnesota Supreme Court concluded, went “beyond ser-
vices usually and ordinarily gratuitously rendered to family mem-
bers” (804). In essence, the court declared Alice’s care thankless.
Based on experts’ estimates of the commercial value of Alice’s home-
care services, the court set the compensation at $32,000, at the lower
end of the estimated range.

For all their fascinating complexities, legal disputes over undue
influence and extraordinary care provided by family members do
not serve our inquiry as limiting cases or curiosities. On the con-
trary, they shine floodlights on questions that always arise where
caring crosses the law, but usually lurk in the shadows: Who has the
right or obligation to provide what sort of care to whom? How
much? With what compensation, if any? As they confront these
questions, lawyers and judges negotiate placement of the relation-
ships in question within larger arrays of possible relationships
among the parties, match proper and improper forms and extents
of care with those relationships, and draw conclusions concerning
the sorts of compensation, if any, the parties deserve.

To be sure, lawyers and judges resort to the comforting legal lan-
guage of intent when they can; they pounce on apparent revelations
of intentions in the form of private letters, overheard conversations,
and preambles to wills. But much of the reasoning that enters the
legal record consists precisely of describing interpersonal transac-
tions, sorting out those that qualify as care, assigning them to appro-
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priate categories of relations evaluating their propriety or worth,
then assigning rewards and obligations accordingly. Attorneys and
dissenting judges regularly argue over each of these elements: trans-
actions, care, relations, value, rewards, and obligations. This same
sort of reasoning pervades legal disputes over caring relations but
becomes especially visible with allegations of undue influence and
family-provided care beyond the call of duty. Eyes sharpened, we
can see the reasoning at work more clearly in a wide variety of other
caring disputes: over expenditures for child care as tax-deductible
business expenses, over alimony, over compensation for unpaid or
underpaid personal care, over medical malpractice, over damaging
release of confidential information, and much more. It even shows
up, surprisingly, in legal disputes over the consequences of industrial
accidents. Unlike most of the cases we have reviewed, industrial ac-
cidents regularly involve third parties who themselves are not pro-
viding personal care.

In 1913, Avonia and Andrew S. Griffen learned how complex such
legal decisions can become (Griffen v. Cincinnati Realty Co., 27 Ohio
Dec. 585 (Ohio Super. Ct. 1913)). After Andrew was injured at work,
his wife Avonia, a seamstress, left her own job to nurse Andrew dur-
ing a period of fifteen weeks. She then filed a suit against Andrew’s
former employers on two grounds: for her lost wages as a direct
consequence of Andrew’s injuries, and for loss of Andrew’s consor-
tium as a result of his injured condition. The Superior Court of
Cincinnati split its decision. On the one hand, it denied that the
Workmen’s Compensation Act covered wives of employees who
themselves could receive benefits under that act. It therefore turned
down Avonia’s request for that compensation. It also insisted that
her nursing of Andrew fell into the category of gratuitous family
care and therefore did not qualify for the $120 compensation Avonia
demanded. The court allowed that if Avonia and Andrew had writ-
ten a contract for her services, or if they had hired an outside nurse,
Andrew could have collected for the value of the nursing care.

When it came to question of consortium, on the other hand, the
Superior Court made a surprising judgment for its time. As chapter
2 pointed out, until the mid-twentieth century, when a husband was
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injured, courts rarely allowed his wife to collect damages for the
loss of his companionship and services. Yet the Cincinnati court,
recognizing women’s increased legal entitlements, granted Avonia
$500 for the loss of her husband’s consortium. The court rejected
the claim for thankless care but accepted the claim for missing care. It
manipulated the available legal categories to fulfill a sense of justice.

Care in and out of the Law

Caring relations involve sustained and/or intense personal attention
that enhances the welfare of its recipient. Care becomes intimate
care to the extent that at least one party to the relationship acquires
information not widely available to third parties, and whose dissemi-
nation could somehow hurt the information-giver. Intimate care in-
volves strenuous relational work: establishing, matching, repairing,
and sometimes terminating boundaries, media, transactions, and in-
timate interpersonal relations. Intimate care sentimentalizes easily,
for it calls up all the familiar images of altruism, community, and
unstinting, noncommercial commitment. From there it is only a
step to a notion of separate spheres of sentiment and rationality,
thence to the hostile worlds supposition that contact between the
personal and economic spheres corrupts both of them.

Our close look at actual caring relations has once again revealed
the difficulty in any such argument: in fact, personal care incessantly
mingles economic transactions with the provision of sustained and/
or intense life-enhancing personal attention. Looking meticulously
at caring relations reveals that participants themselves do not con-
tend over whether those relations should involve economic transac-
tions. They contend instead over appropriate matches among rela-
tions, media, and transactions, taking great pains to distinguish
relations providing similar practical forms of care but having sig-
nificantly different implications for longer-term connections among
the people involved. In negotiating the economic conditions of care,
participants are also defining meaningful social relations.



208 C h a p t e r 4

In that regard, the situation does not change much when care
goes to court. Legal practitioners consult their own grids of possible
relations and deploy such doctrines as undue influence, loss of con-
sortium, and implicit contract as they adjudicate disputes over the
proper and improper provision of care. They sometimes invoke hos-
tile worlds reasoning to defend a judgment. They also introduce
such exotic dichotomies as gratuitous-commercial, confidential-or-
dinary, and professional-nonprofessional. But legal practitioners,
too, conduct analyses and arguments concerning the proper match-
ing of relations, media, and transactions.

Because the law governing caring relations necessarily changes,
however slowly and erratically, in response to alterations in the prac-
tical provision of care, we can look at the courtroom as a sort of
shadow theater in which the actors improvise stylized versions of
everyday struggles using the distinctive idioms of their craft. But
beware of the metaphor! What happens on the legal stage affects
the actual provision of care in everyday life; relations of doctors and
patients, lawyers and clients, nannies and children, immigrants and
their employers, children and their parents, cohabiting couples,
even caring spouses depend in part on what lawyers argue and judges
or juries decide. We will witness a similar interweaving of law and
everyday practice as we turn to intimate relations within households.



Chapter 5

Household Commerce

On February 28, 2004, the San Diego Union-Tribune published a
father’s anguished query:

Question: I find myself between a rock and a hard place. When
I was divorced 14 years ago, my son was 3. I remarried and have
three daughters with my second wife. I have always paid my
child support in advance and have even agreed to increases over
the years because I knew my son needed it and because I wanted
to avoid a fight. Now my ex is demanding that I make arrange-
ments for our son to attend a premier, out-of-state college with
a price tag of more than $40,000 per year—plus travel, spend-
ing money, etc. I don’t know why I, as a divorced father, can be
required to make these kinds of payments when, if my ex and I
were still together as a family, I could tell my son—who has a
B average—to attend a state-supported school.1

The newspaper’s advice experts (one of them a lawyer) agreed
that the boy’s father faced a problem. They strongly encouraged
him to negotiate a solution by discussing his financial constraints
with both his former wife and his son. If peaceful strategies failed,
the private dispute could end up in court: “depending on where you

1 At http://www.signonsandiego.com/uniontrib/20040228/news_1c28solo.html.
Accessed May 8, 2004.

http://www.signonsandiego.com/uniontrib/20040228/news_1c28solo.html
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live, it may well be that both parents, as well as the child, are part of
the equation by which [the courts determine] who pays what when it
comes to financing post–high school education.” If fortunate
enough to live in Pennsylvania, however, the father could “take so-
lace in the fact that the Supreme Court of that state has ruled that
laws treating divorced parents differently than married parents
when it comes to ordering them to pay for post–high school educa-
tion violate the Equal Protection Clause of the Constitution.”2 The
experts closed with their own judgment and final recommendation:
“With all due respect to your ex-wife and son, a “B” average may
not justify a $40,000 per year school under the circumstances you
describe. But don’t take it from us. With a $160,000 potential obli-
gation staring you in the face, hire a good lawyer.”

As the San Diego Union-Tribune advisers suggested, disputes over
children’s college tuition often bring divorced parents into court.
Take the case of Troha v. Troha (663 N.E.2d 1319 (Ohio Ct. App.
1995)). When Hanna and William A. Troha divorced in 1992 after
twenty-six years of marriage, their separation agreement stipulated
payments for the college education of Kristofer and Shaye, two of
their three children. The provisions were detailed: the monies
would come from Mr. Troha’s $3,850 savings bonds; two certificates
of deposit in the names of Kristofer and Shaye, respectively; plus
proceeds from the sale of three vacation properties owned by the
couple. If additional funds were needed, Mr. Troha agreed to make
up the difference.

2 As of 2004, only a minority of states authorized courts to impose a legal obliga-
tion on separated or divorced parents to pay for their children’s college education.
In Pennsylvania, the Supreme Court in 1995 overruled the constitutionality of
such an obligation. The court argued that imposing mandatory post-majority edu-
cational support discriminated against children in intact marriages who lacked
similar legal claims and was therefore in violation of the Equal Protection Clause
of the Fourteenth Amendment to the U.S. Constitution (Curtis v. Kline 666 A.2d
265 (Pa. 1995); see also Momjian and Momjian 2004). Still, divorcing parents
in Pennsylvania and other states that oppose mandatory obligations for children’s
college support may include college support provisions in private property settle-
ment agreements (see “Responsibility of Noncustodial Divorced Parent” 1980;
Snearly 2003).
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By 1994, Kristofer was studying at Clemson University while
Shaye was still in high school. In March of that year, William Troha
went to court. He accused his former wife of violating their separa-
tion agreement, among other things, by refusing to turn over
Shaye’s certificate of deposit. Since Kristofer’s CD had already been
spent for his education, Troha argued that before dipping into his
own funds, Shaye’s CD should be cashed to subsidize her brother’s
college expenses. Claiming it had no jurisdiction over either child’s
CDs, the court responded that it could not enforce the monetary
transfer. Troha’s appeal the following year again failed. The court
acknowledged “the well-established principle in Ohio that parents
generally have no duty to provide support, including payment for
college expenses, for emancipated children” (1,324). But since the
Trohas had agreed to insure both children’s college education, the
appeals court concluded it was unfair to subsidize one child’s ex-
penses by drawing from his sibling’s fund. The fact that most of the
funds in Shaye’s CD had come to her as settlement for a dog-bite
injury when she was a young child further dramatized her rights to
the contested money. By rejecting Mr. Troha’s claim, Ohio courts
imposed their own legal frame on household obligations.

Disputes also arise over the educational expenses of married cou-
ples. What happens, for instance, when a couple divorces but still
has outstanding student loans incurred by the husband or the wife
during their marriage? Consider, for example, the Tennessee case of
Varner v. Varner (2002 WL 3118327 (Tenn. Ct. App. 2002)). Both
husband and wife, divorcing after less than two years of marriage,
had significant student loans, the wife over $11,000; the husband
more than $16,000. Rather than treating the total of $27,000 as
shared household debt to be divided equally, the court ordered each
of them to pay their own separate debts.

In similar cases, however, courts make distinctions based on the
duration and character of the marriage. Note the Nebraska divorce
case of Schmid v. Schmid (2003 WL 21397862 Neb. Ct. App. 2003)):
during the couple’s twenty-six years of marriage, the wife had taken
out student loans over four years to subsidize her bachelor’s degree.
She testified not only that teaching was her vocation but that her
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work contributed to the household’s economic welfare. The lower
court ruled that the debt was indeed marital and divided the out-
standing loans equally between the former spouses. An appeals court
confirmed the fairness of the judgment (see M. Momjian 2004).

More surprisingly, children in some circumstances successfully
bring legal action to extract payment for college expenses from par-
ents. In 2004, for example, the Georgia Court of Appeals ruled that
Ronald Houston had established a binding agreement with his
daughter Allyson when he promised to pay half her tuition if she
attended a historically African-American private college or univer-
sity. Once Allyson had actually incurred the expense of enrolling at
Clark Atlanta University, the court ruled, Ronald no longer had the
right to renege on his repeated promises (Houston v. Houston, 600
S.E. 2d 395 (Ga. Ct. App. 2004)).

These conflicts over parental or marital responsibility to pay for
educational expenses translate household disputes into legal cases.
Most disagreements over similar matters never reach the courts.
Members of households are constantly negotiating responsibility
both for accumulated debt and for expenditures on such consequen-
tial matters as education for household members without resorting
to the law. In the cases at hand, disputed issues include what claims
household members have on other members’ resources, who has an
obligation to pay for what, and which of these obligations continue
after a household breaks up. Family obligations, legal responsibilities,
and routine household economic life intertwine. Their intersection
calls up demanding, continuous, consequential relational work.

Households introduce new subtleties into our exploration of inti-
macy and economic activity. By simple virtue of inhabiting the same
household, people share in production, consumption, distribution,
and transfers of assets; acquire legally enforceable obligations; and
fashion intimate relations with each other. Households do not sim-
ply combine couples and caring. Chapter 3 left couples at the thresh-
old, about to establish households. Chapter 4 traced caring relations
within households, across household boundaries, and well beyond
them. As court disputes about educational expenses indicate, how-
ever, far more goes on in households than coupling and caring.
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Living together produces shared economic problems, opportunities,
rights, and obligations for everyone who takes part.

For several decades, intense debates with strong policy implica-
tions have swirled around the economic advantages, if any, enjoyed
by married couples over single persons and unmarried couples, as
well as the differential advantages and disadvantages imposed on
men, women, and children by divorce. Competing explanations in
these controversies pivot on the dynamics of household life.3 Man-
agement of household assets, maintenance of the household econ-
omy, and dealing with departures, breakups, or new arrivals all pres-
ent household members with serious interpersonal challenges. This
chapter concentrates on relational work inside households.

Let us adopt a narrow definition of household: two or more peo-
ple who share living quarters and daily subsistence over substantial
periods of time. This excludes prisons, schools, hospitals, shelters,
and military units, despite the fact that those institutions raise some
of the same questions about intimacy and economic activity that this
book is pursuing. I will examine larger kinship groups only to the
extent that common residence at some point creates rights and obli-
gations extending beyond household breakup or departure of its
members. Households in this narrower sense still include paid care-
givers, foster children, lovers, and relatives, just so long as they share
bed and board. They also extend to family businesses in so far as
household members work in them.

Whatever pains and pleasures it brings, living in a household al-
most always engages household members in intimacy. Household
relations supply people with information and attention that, if
widely shared, could damage the reputations and welfare of other
people within the same household. By virtue of their shared living,
people acquire understandings, rights, obligations, routines, and
property that set household relations apart from those of couples or
of parties to care. Once a household contains more than a couple,

3 See Antonovics and Town 2004; McManus and DiPrete 2001; Gallagher 2003;
McLanahan and Sandefur 1994; McLanahan et al. 2002; Waite and Gallagher 2000;
Weitzman 1985.
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furthermore, things get more complicated: relations to third parties
such as children, care workers, or aging parents start influencing
household dynamics significantly. Inside complex households, rela-
tional work never ends. Intersections of intimacy and economic ac-
tivity within households therefore pose new questions about the
purchase of intimacy.

As it happens, discussions of households have often involved ex-
treme versions of the same mystifications concerning intimacy and
economic activity we encountered earlier: ideas of hostile worlds
and separate spheres, countered by nothing-but reductions that
treat households as no more than little economies, distinctive cul-
tures, or separate power structures. In particular, three mistaken
ideas have bedeviled the analysis of household intimacy:

1. The vision of households as domains of sentiment and
solidarity in which any intrusion of economic calculation
threatens corruption of sustaining social relations

2. Dismissal of household economic activity, including wom-
en’s and children’s domestic work, as inconsequential for
the economy as a whole, except perhaps when it comes to
consumption

3. In reaction to the first two ideas, claims that self-conscious
revamping of households as rational economic organiza-
tions would improve their efficiency and rectify unjust
inequalities

We will never succeed in explaining the interplay of intimacy and
economic activity in households without recognizing the distinctive
patterns of interdependence and coordination produced by shared
involvement in these communities of fate (Heimer and Stinchcombe
1980).

The mistaken ideas actually incorporate some correct intuitions
but take them too far. As a consequence of shared living over sub-
stantial periods of time, for example, household members do com-
monly develop understandings, practices, rights, obligations, and
sensitivities with regard to each other that surpass the complexity,
intensity, and durability of most other social ties. Care and coupling
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do take place disproportionately within households. More so than
in most other caring and coupling relationships, however, household
interactions with third parties almost inevitably impinge on the
quality of caring and coupling. Legally and morally, household
members acquire obligations with regard to each other’s behavior
that no other settings entail.

Anglo-Saxon law, furthermore, literally fortifies the doctrine of
separate spheres. Under the word castle, the Oxford English Dictionary
offers references from 1567 onward in the vein of the great jurist
Sir Edward Coke: “The house of every man is to him as his Castle
and Fortresse, as well for his defence against injury and violence, as
for his repose.” Note the gendered principle! American law still in-
sists on the distinction between transactions taking place within a
household and otherwise similar transactions taking place else-
where. Despite more than a century of feminist agitation, the law
still bears residues of a time when, legally speaking, if by no means
necessarily in practice, men ran their households and represented
them in the outside world.

Has commercialization changed all that? Authorities, critics, and
professional economic analysts often hold to an illusion: since the
decline of family farms and domestic crafts, they say, households
have lost their economic function. Households once did important
economic work, goes the argument, but now they only consume.
The illusion maintains a distinction between separate spheres but
now portrays one of the spheres as seriously shrunken. Accordingly,
household economic activity disappears from public discussions of
inequality and productivity. As we will soon see, however, produc-
tion and distribution remain alive and well within American house-
holds. Feminists may well be right to claim that equal pay for house-
work and outside wage work would benefit women as much as equal
wages within commercial firms would. In that sense, “market stan-
dards” can serve as levers for equity. Nevertheless, the way to make
such levers effective is not to deny that households have special
properties but to identify those special properties and investigate
how they work.
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The Work at Hand

Building on the earlier analyses of coupling and caring, this chapter
therefore addresses four main questions:

1. How does shared participation in households affect people’s
management of economic activity, of intimacy, and of their
intersection?

2. What sorts of rights and obligations does household mem-
bership entail, and how do those rights and obligations im-
pinge on intersections of economic activity and intimacy?

3. How does the presence of third parties to intimate relation-
ships—for example, children, parents, and live-in care work-
ers—affect coupling and caring?

4. When disputes originating in households reach the legal
arena, how does the law treat such disputes?

Rather than addressing these questions separately one by one, this
chapter pursues them across a wide variety of household activities.
Considering these questions across contemporary American settings
will of course reveal substantial differences in household organiza-
tion by class and ethnicity. Yet we will also continue to see Americans
of different classes and ethnicities investing great effort in distin-
guishing different kinds of relationships from each other; marking
their boundaries; negotiating their meanings, rights, and obliga-
tions; creating appropriate media for their economic reckoning; and
matching economic transactions to intimate relationships. Every
sort of household engages in extensive relational work.

Households teem with economic activity: production, distribu-
tion, consumption, and transfers of assets. No household survives
for long without renewing its resources and sustaining its members.
Households differ from other sites of economic activity, however,
in four crucial regards. First, continuous cohabitation creates more
extensive mutual knowledge, influence, rights, and obligations than
usually develop in other economic settings. Second, negotiations
within households take place in a longer time perspective and with
greater consequences for long-term reciprocity than characteristi-



H o u s e h o l d C o m m e r c e 217

cally occur within other economic settings. Third, in American law,
economic transactions within households occupy a substantially
different position from those that take place among households,
between households and other economic units, or entirely outside
of households. Fourth, transfers of assets among households—for
example, parents’ contributions to their children’s college expenses
or to newlyweds’ acquisition and furnishing of their new home—
continue to loom large from practical, sentimental, economic, and
legal standpoints.4

This chapter first examines the intersection of economic activity
and intimacy in routine practices of household members. It groups
those practices under three main headings: (1) control and transfer
of assets, (2) consumption and distribution, (3) production. How,
for instance, do members of households negotiate the reallocation of
money that individual members earn outside the household? What
happens when grandparents or other kin contribute to household
income with gifts or loans? Who decides which household members
do what kinds of housework? And in what ways do parents and
children collaborate or compete in the spending of household
monies? The disruption or breakdown of households raises an en-
tirely new set of economic issues: how, for instance, do people rene-
gotiate their economic rights and obligations when the household
goes bankrupt? After reviewing household practices of control and
transfer of assets, production, consumption, and distribution, the
chapter therefore looks more closely at economic practices in shat-
tered households.

Having reviewed a range of household practices, I then consider
what happens when the same sort of issues become matters of legal
dispute. Who, for instance, is responsible for paying taxes or hon-
oring debts? Does household work establish legal claims to compen-
sation in divorce cases? Legally speaking, how do agreements clearly
established within households differ from commercial contracts?

4 See Bengtson 2001; Eggebeen and Davey 1998; Furstenberg et al. 1995, 2004;
Furstenberg and Cherlin 1986; Ingersoll-Dayton et al. 2001; Logan and Spitze
1996; Rossi and Rossi 1990; Rossi 2001.
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What happens when the separate spheres doctrines still built into
American law confront the nothing-but arguments of law’s eco-
nomic reductionists? In court, households provide a marvelous site
for observation of intimacy’s purchase.

Before taking this inquiry into American courtrooms, however,
we need to organize our knowledge about household practices
bearing on the intersection of intimacy and economic activity. I will
do so by moving from an analysis of the control and transfer of
household assets to household involvement in production to con-
sumption and distribution within households. Earlier chapters on
the law, coupling, and caring unsurprisingly gave little attention to
intimate relations involving children. As a moment’s thought about
parent-child relations will indicate, however, children loom large
in the world of intimacy. This chapter therefore gives more than
perfunctory attention to children’s places in household economic
activity and intimacy. Discussion of disruptions in all these processes
provides a transition to legal disputes over household intimacy and
economic activity. As in earlier chapters, close study of household
economic transactions and disputes will show that the interplay
of intimacy and economic activity follows neither the laws of the
market nor the requirements of tradition or sentiment, but a de-
manding logic of interpersonal negotiation over the meaning of
household relations.

Control and Transfer of Household Assets

In chapter 4, we saw Vermont family day-care providers dealing with
parents of the children they supervised (Nelson 1990). But the in-
come they generated this way became crucial assets for their own
household survival. For these providers, earnings from child care
averaged more than a third of their total household income. Ac-
cording to Margaret Nelson, the presence of that income generally
bolstered women’s say in household affairs. However, those monies
did not simply flow easily into household coffers. The women’s in-
come became a matter of continuous negotiation over whose money
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it was, how it would be spent, and how it defined relations among
household members.

Husbands tended to protect their positions by labeling their
wives’ income from child care as supplementary, in contrast to the
essential money brought in by the male wage earner. Even when the
female provider’s earnings were crucial to the household’s survival,
husbands and wives kept the monies gendered. Nelson discovered
that “when his money pays for these [essential] things, they are nec-
essary; when her money does, they are extras.” As one husband put
it, the wife provides “fun” money (Nelson 1990: 133). The wife in
another household elaborated further: “What he makes there is
mainly like insurance, taxes, and all that. What I make usually goes
for food, clothing—whatever I find necessary to spend my baby-
sitting money on or just to take the kids once a week to Middlebury
and blow it” (132; see also Romero 1992: 64). Some husbands fur-
ther marked the boundary between their income and their wives’ by
failing to report her earnings for tax purposes.

Ironically, Nelson found that if the spouses earmarked the two
incomes by placing them into separate accounts, the husband more
easily treated his wife’s money as discretionary income that could
be spent on gifts, entertainment, and other nonessentials. In an ex-
treme case, one husband seized command over his wife’s monies.
The wife reported: “It bothered me a little bit [because] I thought
the money was going one way and it wasn’t. . . . I let him get control
of the money. . . . It’s my money but it’s gone before you knew it. . . .
At Christmas it was crazy. He went out and bought these things and
I couldn’t understand it—all these extravagant things” (131).

Nelson describes husbands and wives in these households as cre-
ating a “fiction”—a story defending the husband’s sense of mascu-
linity. “Predictably,” comments Nelson, “women who actually make
more money than their partners experience extreme tension in
maintaining this fiction” (134). Where the household could not sur-
vive without the female provider’s income, Nelson nevertheless
found that husbands were more likely to recognize the seriousness
of her efforts. In multiple ways, therefore, as these Vermont child-
care providers managed their income, they were simultaneously de-
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fining relations within their households. The fictions people created
played their own parts in defining husband-wife relationships.

Evelyn Nakano Glenn’s close study of Japanese-American wom-
en’s involvement in domestic service reveals some subtle variations
on household financial negotiations. Glenn interviewed forty-eight
women drawn from three generations of Japanese Americans on the
West Coast: first-generation immigrants (issei), second-generation
(nisei), and war brides, the post–World War II immigrants. All of
them brought in income from domestic service, but an interesting
difference from the Vermont families showed up in Glenn’s study:
these women were much more likely to keep their money separate
and even secret from their husbands. The pattern was even more
decisive among war brides than among the other generations; four
of the twelve war brides Glenn interviewed concealed their actual
earnings from their husbands while the rest kept their monies out-
side the family pool, “earmarked for special expenses or personal
bills” (Glenn 1986 233). Mrs. Bentley, one of the war brides who
hid the amount of her earnings from her husband, explained, “I can
do with it what I want,” and Glenn witnessed her determination to
keep it that way: “I was asking her about her hourly rate just as her
husband walked through the room. She glanced up conspiratorially
and shook her head. After he left, she whispered the amount into
the tape recorder” (140).

Another respondent, Kazuko Frankel, “also kept her husband in
the dark about how much she earned and maintained her money in
a separate account on the grounds that ‘It’s none of his business’ ”
(140). The war brides’ more extreme strategies, according to Glenn,
resulted from the women’s lack of social support from their kin,
their arrival in an unfamiliar environment, and their more fragile
relations with their spouses. Thus, once again, income does not re-
main simply income, but, in this case, becomes a tool with which
vulnerable women negotiate relations to their husbands.

As the stories from Vermont day-care providers and the West
Coast domestic workers imply, budgets are a crucial site of bar-
gaining and conflict over the proper definition of household rela-
tions. A study of New York Dominican immigrants by Sherri Gras-
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muck and Patricia Pessar produced a series of striking findings
regarding changing arrangements based on gender:

• Prior to migration, most Dominican couples’ household
budgets were male-controled, even when wives contributed
income.

• Women’s income in these households was usually earmarked
for nonessential collective expenses, not their personal
consumption.

• Pooling of income in premigration households was almost
exclusively a female-headed household strategy.

• After migration, as Dominican wives increasingly took paid
jobs, most Dominican couples transformed their budgetary
practices, shifting to a pooled income system that blurred
distinctions between essential and peripheral incomes.

• Democratization of budgetary practices increased women’s
autonomy and their determination to remain in the United
States.

• New conflicts emerged over allocation of household monies:
wives spent on homes, home furnishings, and other durable
goods ensuring long-time residence; husbands opted to save
funds destined for their eventual return to the Dominican
Republic.

For Dominican couples, budgetary practices were one combusti-
ble site where they worked out transformations in gender relations.
“Not infrequently,” note Grasmuck and Pessar, “[the financial strat-
egy] places the man at odds with his spouse, who has embarked on
an opposing financial course” (Grasmuck and Pessar 1992: 158; for
similar observations on Mexican immigrants, see Hirsch 2003).
Sometimes negotiations failed: they report that a key precipitating
factor in five of the eighteen cases of divorce they encountered was
the husband’s return to the Dominican Republic with his savings
while the wife remained in the United States.

Controversies concerned not only short-term disposition of
household income but also long-term relations of the household
to kin and friends at the point of origin. Indeed, these Dominican
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immigrants devoted a significant part of their New York income to
remittances going back to the Dominican Republic. Grasmuck and
Pessar estimate that in the 1980s, about a third of Santiago de los
Caballeros city residents received a significant share of their income
from remittances. Remittance-receiving households in Santiago
achieved a better standard of living than those that did not have
relatives in the United States sending them monies. Some fifteen
years later, in Miraflores, another Dominican Republic town, ac-
cording to Peggy Levitt almost 40 percent of households reported
that three-quarters or more of their income came from remittances
(Levitt 2001b: 200). For the Dominican Republic as a whole, the
1996 official total of incoming remittances came to $1.14 billion.5

Remittances thus maintain long-distance household ties between
the emigrants and people back home. We can therefore better un-
derstand conflict and bargaining within households by looking di-
rectly at these immigrant transactions. More visibly than husband-
wife struggles, remittances involve a whole set of third parties—
children, grandparents, siblings, and others. What is more, they
transform households at both origin and destination. Levitt de-
scribes how this transnational economy operates. In her close obser-
vation of ties between Miraflores and the Boston suburb of Jamaica
Plain, where many of the Dominican townspeoples’ relatives mi-
grated, Levitt notes that

fashion, food, and forms of speech, as well as appliances and
home decorating styles, attest to these strong connections. In
Miraflores, villagers often dress in T-shirts emblazoned with
the names of businesses in Massachusetts, although they do not
know what these words or logos mean. They proudly serve
their visitors coffee with Cremora and juice made from Tang.
(Levitt 2001a: 2; see also Levitt 2004)

5 Waller Meyers 1998; see also Durand, Parrado, and Massey 1996; de la Garza
and Lindsay Lowell 2002; Pew Hispanic Center 2003. On how remittance systems
connect to bargaining within households, see Curran and Saguy 2001; Georges
1990; Mahler 2001. On remittances and social ties more generally, see Mooney
2003; Roberts and Morris 2003.
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Nonmigrant Dominicans, in turn, often provide their migrant
relatives with care for the children they have left behind, supervise
their local affairs, and treat them as “royal guests” during visits.
Forty-year-old Cecilia, who has three siblings in Boston, for in-
stance: “wants to give something back to her brothers and sisters,
but she is exhausted when they leave” (Levitt 2001a: 90). Levitt
points out that narrow economic interchange is only part of the
remittance flow; she calls attention to what she calls “social remit-
tances,” the transfer of “ideas, behaviors, identities, and social capital
that flow from host to sending-country communities” (54). Social
and material remittances, however, do not constitute separate
streams; in both cases people are fashioning and refashioning mean-
ingful social relations, in some cases with consumer goods, in others
with belief systems, social practices, or network connections.

Such connections between immigrant origins and destinations
create households whose members move back and forth between
continents. Interviewing Salvadoran immigrant children in San
Francisco, Cecilia Menjı́var heard their longing to reunite with their
grandparents. She reports her conversation with nineteen-year-old
Edwin M: “[He] told me that he misses his grandmother and often
worries about her. He wants to get a job so that he can send remit-
tances to her regularly and send her a plane ticket so that she can
come to visit.” So too, with Carolina and Ileana A., who “with their
eyes watery . . . expressed the wish to have [their grandparents]
close. . . . When they started earning an income, they saved money
to send to their grandparents for airfare so that they could come to
the United States for a visit” (Menjı́var 2000: 268n.9).

A common pattern for Latin American immigrants is for children
of U.S. residents to grow up largely in their community of origin,
raised by grandparents, uncles, aunts, or other relatives. The remit-
tance stream here goes partly to support the children and partly to
maintain ties with their caretakers at home (Hondagneu-Sotelo and
Avila 2002). This applies not only to Latin Americans but also to
immigrant parents from the Philippines and other parts of the world
(see for example Parreñas 2001). Transnational parenting does not
always proceed smoothly. Levitt, for instance, reports children’s oc-
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casional manipulation of their Dominican caretakers: “They know
the grandparents need the money their parents send. They use this
as a bargaining chip, threatening to tell their parents if their grand-
parents do something they do not like” (Levitt 2001a: 78). And a
Miraflores resident complained to Levitt:

The kids are just waiting, holding over the grandparents the
envelope that comes every month. . . . You can’t discipline them
because it is their parents who are sending the money. They
say, I will let my parents know what is happening here and they
will stop sending so much money back to you. My sister sends
$200 a month to support my nephew. When I was his age I was
already working in the conuco (the fields) producing something.
That kid does not do anything. He is a leech. (79)

These quick vignettes of arrangements for control and transfer of
money illustrate the relational stakes of economic activity within
households. Far from a Monopoly game in which people deploy
stylized cash in pursuit of their own individual advantage, we find
household members, children included, bargaining consequentially
over their relations. The examples at hand, to be sure, fall far short
of covering the great range of variation across American house-
holds. Interpersonal relations within households, monetary prac-
tices, and bargaining strategies vary significantly by class, income,
ethnicity, and household composition.6 Same-sex and unmarried co-
habiting households behave differently in some of these regards
from married heterosexuals with children (see Blumstein and
Schwartz 1983; Carrington 1999; Kenney 2004). Commuter cou-
ples who work far apart create their own special syntheses of eco-
nomic life and intimacy.

Transfer and control of assets, furthermore, includes inheritance,
dowry, gifts, interhousehold loans, provision of personal services,
lending of influence with outside authorities, and shifts in ownership
or occupancy of family-controled dwellings. Through all these vari-

6 See Edin and Lein 1997; Edin, Lein, and Nelson 2002; Gerson 1993; Hamer
2001; Henly 2002; Hertz 1986; Schwartz 1994; Treas 1993.
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ations, nevertheless, we rediscover the same basic principle: once
households are operating, transfer and control of assets to, from, or
within them inevitably affect the structure and meaning of relations
among household members. As a consequence, they frequently gen-
erate struggle not just over who gets what but also over structure
and meaning.

Household Consumption and Distribution

Students of contemporary America have often thought that house-
holds are nothing but sites of consumption, and have thought of
consumption primarily as an expression of households’ social posi-
tion. But, alerted by the profusion of economic activity involved in
the transfer and control of household assets, we can see immediately
that neither of these assumptions will hold up to close scrutiny. Crit-
ics also often regard consumption as a light-headed, somewhat friv-
olous dimension of economic life, with potentially corrupting in-
fluence over households’ moral fiber. While such concerns may of
course be occasionally warranted, they fail to capture the conse-
quentiality and meaningful involvement of consumption in house-
holds’ most vital interactions.

Consumption’s place in household social relations ranges from
the purchase, preparation, and distribution of food to the acquisition
of such status markers as luxury automobiles and swimming pools.7

In earlier chapters, we have already seen how acts of consumption
that might seem to be nothing but practical steps to survival—for
example, purchase, preparation, and consumption of food—take on
significance as definitions of interpersonal relations. Surprisingly,
U.S. immigration inspectors build that insight into their screening
procedures for green card applicants. Concerned to identify spuri-
ous commercially motivated marriages, inspectors regularly ask
questions about the household’s possessions as a gauge of the green

7 See Berhau 2000; Cross 2000; DeVault 1991; DiMaggio and Louch 1998; Halle
1993; Horowitz 1985; Joselit 1994; Miller 1998; Pleck 2000; Zukin 2003.
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card applicants’ actual knowledge of his or her putative household’s
everyday interactions. Here are some sample interview questions:

• How many telephones are in your house? Where are they?
• How many televisions are in the house? In which rooms? Do

you watch shows together, or separately?
• How many cars do you have?
• What is the color of your microwave oven? ( Bray 2001: 13–

14; Famuyide 2002: 56).

Far beyond this narrow focus, however, household consumption
and distribution both broadcast and influence the members’ public
standing, their relations to other households, and their internal so-
cial relations. To illustrate that range without by any means ex-
hausting it, let us review just three important areas of intersection
between consumption and household life: housing, purchase of con-
sumer durables, and children’s connections to goods and services.

Consider the purchase of a home, the most significant investment
for most households. In their challenging analysis of middle-class
expenditures at the turn of the twenty-first century, Elizabeth
Warren and Amelia Warren Tyagi dispute what they call the “over-
consumption myth” of American spending. Families, they argue,
are not frittering away their paychecks with useless purchases of
brand-name clothing, unnecessary trips, or elaborate second homes.
Instead, the bulk of the average middle-class American family’s in-
come goes toward the purchase of a home. Not a particularly elabo-
rate home, either. According to their study, most husbands and wives
pay skyrocketing real estate prices primarily to secure preferred safe
neighborhoods with good schools for their children: “Families put
Mom to work, used up the family’s economic reserves, and took
on crushing debt loads in sacrifice to these twin gods [safety and
education], all in the hope of offering their children the best possible
start in life” (Warren and Tyagi 2003: 23).

The acquisition and use of housing affects household life in three
fundamental ways. First, whether rented or bought, for most house-
holds a home represents the largest single financial investment the
household ever makes. For purchasers, furthermore, housing typi-
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cally involves the most onerous single category of month-to-month
household expenditure, the major store of wealth, the most momen-
tous site of gifts and loans linking the household with outside rela-
tives, and the major form of wealth for transmission to the next
generation.8 In the United States, wealth inequality outside of the
very rich depends mainly on home ownership, and transmits from
one generation to the next chiefly through home ownership (Conley
1999; Oliver and Shapiro 1997). Second, acquiring a particular kind
of housing assumes a weighty set of commitments, conscious or un-
conscious. It announces a program for household identity and activ-
ity. It also deeply affects subsequent self-representation, social rela-
tions outside the household, and daily interactions within the
household. By renting or buying a place to live in a particular loca-
tion, household members are inserting themselves practically and
symbolically into a web of social contacts. Third, actual manage-
ment and use of housing involves day-to-day negotiation and con-
flict over rights and obligations, including such diverse questions as
which activities go on in which spaces; who has rights to privacy;
who must clean, repair, or maintain what features of the dwelling;
and what decorations are appropriate or inappropriate where.

The housing that people actually purchase or rent therefore sig-
nificantly affects their self-conceptions and their relations to others.
Speaking especially of high school graduates from the early 1970s,
Nicholas Townsend describes a “package deal” that seals member-
ship of American men and their households in the middle class. The
package contains four items: holding a steady job, being married,
having children, and owning a home. Home ownership, according
to Townsend, anchors the other three items by advertising respect-
able employment, providing a base for life inside and outside the
household, and locating the household visibly in the American
structure of class and race. The home matters so much, Townsend
reports, that its acquisition often involves extraordinary efforts on
the husband’s part including “turning to kin, increasing their hours

8 See Calder 1999; Chinoy 1955; Gans 1967; Halle 1984; Lynd and Lynd
[1929}1956; Nicolaides 2002; Patillo-McCoy 1999.
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of employment, commuting farther, and relying on their wives’ in-
come” (Townsend 2002: 139). Aid from kin, Townsend reports, in-
cludes various forms of assistance, such as “a father’s mortgage, a
loan from their parents, a gift of the down payment, subsidized rent”
(150). The men also received nonfinancial help such as cosigning
a mortgage, living with parents rent-free while saving for a down
payment, and buying from a relative below market price (Townsend
1996). In addition, most men reported that they saw the likelihood
of family assistance—especially their own parents’—in case of fi-
nancial crisis as a crucial form of insurance.

Townsend’s respondents were men in their late thirties, from var-
ied social backgrounds, all of whom had graduated from the same
San Francisco Bay Area high school. They typically acknowledged
receiving substantial family help of one kind or another in their first
home purchase: help included both direct financial assistance, guar-
antees such as cosigning a mortgage, and other nonfinancial support
in finding or building the house. The men, however, downplayed
that help in favor of self-portraits representing their own capacities
to provide their households with adequate, appropriate shelter. Lis-
ten to Jack, a college graduate employed in an unskilled public ser-
vice job, reporting how he had purchased the home he now lived in
with his wife and two young children:

I did not buy this house totally by myself. I could have. I put
down the whole down payment myself. . . . I have a sister two
years younger than me, and I think she was living in an apart-
ment. So I said, “Why don’t I help her? We’ll buy the house
together. She’ll pay me back later, half the down payment.” . . .
We had a plan to keep the house for five years and I would buy
her half of the equity out. She could buy herself a condominium
or whatever. She’d still be in an apartment if I didn’t help her. . . .
My parents actually paid me back her half of the down payment
on the house, which was fine. I just put that money in the bank.
And I bought her out four years later. (Townsend 2002: 147).

This pride in home ownership takes a terrible blow when middle-
class breadwinners lose their jobs and thus their ability to keep on
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paying their housing expenses. Katherine Newman watched this
harsh process closely. She interviewed 150 Americans, who for dif-
ferent reasons had “fallen from grace,” experiencing the sort of
frightening downward mobility typically ignored by sunnier stories
of Americans’ social success. She spoke to divorced mothers, dis-
placed managers, fired air traffic controllers, and blue-collar workers
who had suffered a plant closing. As she heard from managers who
had lost high-ranking jobs, Newman found that having to give up
their family home represented the worst disgrace. It became “the
watershed event in the life cycle of downward mobility,” publicly
announcing that the family had “truly lost their membership card
in the middle class” (Newman 1988: 102).

But the loss reached farther than a decline in social status. It
meant losing the family’s crucial site for social activity, interaction,
and security. John Steinberg, one of Newman’s respondents, re-
tained painful memories from that process. Eight years after his fa-
ther lost his job, the family had to sell their three-story house: “Let-
ting go of that house was one of the hardest things we ever had to
do. We felt like we were pushed out of the place we had grown up
in. None of the rental houses my family lived in after that ever felt
like home. You know, we had a roof over our heads, but losing that
house made us feel a little like gypsies” (102). That is why families
clung to their homes, often making extraordinary sacrifices before
finally putting the house for sale.

Divorced women had similar experiences when they lost the in-
comes of their husbands, but retained the houses. The house loomed
even larger, Newman found, for women who had grown up during
the Depression, at a time when a family’s worst fear was eviction.
For these women, the house represented a base for their shattered
families, an investment in the family’s future, a guarantee of stability
in their children’s friendships, and a setting for family celebrations.
Women therefore hung on to their houses long past the point of
economic prudence. Upkeep often suffered as a consequence. Jac-
queline Johansen, a mother of three, divorced after twenty-five years
of marriage to a northern California dentist, held on to an expensive
large house she could no longer afford to maintain properly. She
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told Newman: “I have no money to fix up the house. Everything in
it is destroyed now. The roof leaks and I can’t afford to fix it. It was
my dream house; now the image is being destroyed and I can’t do
anything to stop it” (213). Those mothers who sold their houses and
moved to poorer neighborhoods did, as expected, face disruption,
but unexpectedly, some of them reported that the downward skid
produced greater solidarity between mother and children (227). Ac-
quisition and loss of houses fundamentally affects relations within
middle-class households.

Big Buys

American critics of conspicuous and wasteful consumption rarely
single out housing. Most frequently they fix on consumer durables
such as automobiles, electronic devices, household appliances, and
furniture. Although we may deplore excesses in all those regards, the
acquisition and use of such items neatly illustrates how consumption
simultaneously activates household social relations, shapes those re-
lations, involves negotiation among household members, and repre-
sents the household’s social location to outsiders. Lizabeth Cohen,
who has chronicled the great expansion of U.S. consumer activity
after World War II, points to the close connections between pur-
chase of homes and acquisition of other consumer durables:

Buying homes, particularly new ones, motivated consumers to
purchase things to put in them, and thereby helped stoke the
crucial consumer durables market. Billions of dollars were
transacted in the sale of household appliances and furnishings,
as refrigerators, washing machines, televisions, and the like be-
came standard features in postwar American homes. (Cohen
2003: 123)

House buying also led to automobile purchases, especially with
the proliferation of suburbs, shopping malls, and long commutes.
Between 1946 and 1955, in what Cohen calls the postwar “consum-
ers’ republic,” sales of new cars quadrupled; by the end of the ’50s,
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three-quarters of U.S. households owned at least one car (123).
Much like household appliances such as vacuum cleaners, washing
machines, and refrigerators, far from minimizing effort, the car par-
adoxically spawned a whole series of new, demanding domestic ac-
tivities. For instance, as delivery services dwindled, housewives now
drove to the grocery story, the butcher’s shop, or the supermarket
to purchase their families’ foodstuffs. They also became resident
chauffeurs, driving children to parties or other activities (Cowan
1983; Vanek 1974).

In rural areas, cars similarly became the object of new household
strategies and division of labor. At first, as rural automobile use ex-
panded after World War I, cars were mostly a man’s possession,
assimilated to rural work as another practical farm tool, much like
a tractor. When farm wives wanted to shop, they waited for their
husbands to take them (Barron 1997). But as women began to drive,
the automobile, instead of easing their work, once again, often
multiplied their tasks. Here’s the experience of an Ohio farm wife
in 1919. Before the family acquired a car, she had established a
butter and egg route that took a great deal of her time. With the
car, she expanded the business, but also increased her other house-
hold tasks:

One morning [she] cooked that night’s dinner in a “fireless
cooker” [an insulated box in which a boiled dinner could cook
all day], drove forty-one miles to visit her daughter in Cleve-
land, shopped in the city in the afternoon, then drove home in
time to put a late supper on the table from the fireless
cooker. . . . After the car was bought she could wash the break-
fast dishes, sweep the kitchen, and then get to her customers
[on the butter and egg route] as early as before, and generally
get home in time to serve the dinner.” (Kline 2000: 84, citing
Rural New Yorker)

Three-quarters of a century later, in contemporary urban middle-
class America, a second car has become a necessity for many house-
holds. Despite making some parts of life easier, the second car pro-
duces an even more complicated set of claims and counterclaims on
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transportation. “With Mom in the workforce and the family located
even further from the city’s center,” note Warren and Tyagi (2003),
“that second car became the only means for running errands, earn-
ing a second income, and getting by in the far-flung suburbs” (47).
In rural, urban, and suburban America, people reshaped family life
as they acquired automobiles. The house and the automobile dra-
matize a more general process: the interplay between household so-
cial relations and consumption. All households craft connections be-
tween the goods and services they use and the quality of their
collective social lives.

Revealing results occur when households receive large sums of
money all at once. This can happen through prizes, bonuses, lottery
winnings, legal settlements, inheritances, or income tax refunds.
Because the American government has experimented with the
earned income tax credit and related programs as a way of encourag-
ing families to exit from poverty and welfare, researchers have
compiled an unusual amount of evidence concerning the effect of
such windfalls on low-income households (for details, see, for
example, Meyer and Holtz-Eakin 2002; Mayer 1997). How, they
ask, do families use their tax credits? Far from treating lump-sum
payments as simply more income of the same old kind, household
members typically distinguish “tax money” from “paycheck money,”
often earmarking tax money for exceptional commitments, such as
down payments on houses, buying cars, consumer durables, school
tuition, children’s wardrobes, family celebrations, and liquidation of
major debts.

For example, Carlotta Saylor, a forty-one-year-old mother of five
boys, worked two jobs: as part-time preschool aide during the school
year and full-time summer day camp counselor. Interviewed at a
rundown Louisville, Kentucky, public-housing project in 1997,
Saylor reported how, besides taking care of some bills, she had spent
the previous year’s $2,000 earned income tax credit: “I bought a
washer and paid cash for it. . . . It was the first time I ever paid cash
for anything. I got a washer that was brand-new. . . . Then I went
to the grocery store and made a big purchase. And I took each of
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the kids shopping and got them new school clothes and supplies”
(Shirk, Bennet, and Aber 1999: 128). Saylor also indulged her chil-
dren with a movie and the rare experience of a restaurant meal. She
had different plans for the current year’s tax credit. Hoping to save
most of the money, she said:

I want to buy me a house. . . . It doesn’t have to be anything
grand—just a little house, with four bedrooms and a basement,
so the kids have some place to play when it’s cold. . . . They are
always talking on TV about how important it is to eat family
dinners together. . . . Here, we don’t have room for a table. It’d
be nice to all sit down together at a table someday (Shirk, Ben-
net, and Aber 1999: 128–29)

In a follow-up visit two years later, the interviewers found the Saylor
family living in a rent-subsidized Louisville two-story, four-bed-
room house, with a large kitchen and a backyard. But Saylor still
could not afford the kitchen table necessary for the dreamed family
gathering.

A systematic 1998 study reports earned income tax credit expen-
ditures by 650 low-income Chicago-area taxpaying single parents
and two-parent families. The study looks at two categories of ex-
penses: “making ends meet,” or consumption use (utility, rent, food,
clothes, durables), and “improving economic and social mobility,”
or asset building. The latter include moving, car or transportation,
saving, and tuition or other schooling expenses. The authors found
that almost 70 percent of their respondents anticipated spending at
least some of their tax credit for economic and social mobility, with
cars and schooling heading the list. But 65 percent also planned to
spend part of the money for more immediate consumption, largely
on utility bills, rent, purchasing food and clothing. The distribution
of first priorities ran as follows:

Paying bills 50 percent
Purchase 13 percent
Saving 12 percent
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Tuition 7 percent
Move 4 percent
Purchase or repair car 4 percent
Other 10 percent

Debts took priority over consumer expenditures, but house-
hold purchases loomed large (Smeeding, Phillips, and O’Connor
2002: 312).

A parallel ethnography of forty-two low-income Wisconsin fami-
lies with young children who received payments from income tax
refunds and/or tax credits produced similar findings. Households
treated tax credits as something quite different from their routine
income, as money they could spend on important improvements in
their family lives. Furthermore, despite any skepticism we might
feel about people’s stated intentions, in fact, the families generally
followed through and spent the lump-sum money on the same cate-
gories as we saw earlier. They did not simply pour the money into
their weekly income stream. Instead, they paid bills, saved some,
spent on children’s tuition, bought household appliances, invested
in cars, and so on. One woman “from a close-knit extended family,”
the authors report, “gave money to family members to make an in-
surance payment, knowing that they would help her if needed”
(Romich and Weisner 2002: 383).

A significant share of the lump-sum tax income went to expendi-
tures on children, especially clothing. The mother of two young
children explained: “When my taxes come . . . I’ll take the kids shop-
ping because my kids really need to go shopping . . . especially [my
older son]. . . . I can’t send my son to school like this. Once I get
the money, you know, send in all the papers—my W2 thing, [I] go
to Wal-Mart and Kmart and just stock up” (382–83). After the fact,
moreover, most families, the authors note, pointed to some house-
hold item purchased with their previous tax credit: a couch, a bed,
tables, a refrigerator, a stove, a television, or a car. Some even
pointed to the house itself.

Let me issue three warnings, however, against concluding that
windfall money simply flows immediately to virtuous uses. First,
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some recipients of quick money go on binges, buy extravagant ob-
jects, or other indulgences. Second, other kin and friends frequently
make claims on such found money, which therefore does not end up
in the recipient’s own household. Third, who gets the money makes
a critical difference: for example, payments to women are much
more likely to produce benefits for children (see Kenney 2002;
Lundberg, Pollak, and Wales 1997).

These qualifications simply fortify the main point: within and
across households, income catalyzes relational work. We can see this
clearly in the case of same-sex couples. Dealing with a substantial
sample of gay and lesbian households from the San Francisco Bay
Area, Christopher Carrington underlines the importance of what
he calls “consumption work.” Through interviews and observation,
Carrington identified a remarkably wide range of consumption ac-
tivities, including browsing catalogs, magazines, and newspapers;
consulting brochures, books, and etiquette manuals (for example,
for instruction on gift-giving); listening to radio or television adver-
tising; consulting other lesbian and gay families; comparison shop-
ping in grocery stores or department stores; phoning goods and ser-
vice providers; keeping files with instructional manuals and service
information; commuting to megastores; waiting on the phone, in
line at the store, at the post office, or at ATM machines; and de-
termining the affordability of particular goods and services.

Carrington brings out three points of great importance for our
inquiry: first, that the acquisition of a house and consumer durables
represented the stability and long-term prospect of the couple’s re-
lationship; second, that within these couples, commonly a special-
ization in different kinds of consumption work emerged; and third,
that consumption routinely involved negotiation with members of
the household and other kin. “From purchasing their first futon to
selecting a home for retirement,” Carrington found, “lesbigay fami-
lies conceive of these consumption work–laden acts as symbols of
family and relational solidarity” (Carrington 1999: 173).

Listen to how Bill Fagan, one of Carrington’s respondents, an
artist and the household’s “consumption worker,” talks about shop-
ping: “I find that I am thinking about all kinds of stuff about our
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house when I go out to shop. Like I will be thinking of presents for
Rick’s [his partner’s] birthday, or gifts for my nephews for Christ-
mas, when I go, or I will get ideas about how to improve things in
the house” (152). In another case, purchasing required subtle house-
hold diplomacy. Michael Herrera recounted his efforts to persuade
Federico Monterosa, his partner of four years, to purchase a fancy
coffee maker:

It was quite an effort to convince Freddy that we should get it.
He doesn’t drink coffee too much. . . . Or if we got one, he only
wanted a cheap one. . . . I had to come up with a good reason
to get a nicer one and spend more money. So, it turned out
that Freddy’s parents were coming to San Francisco and were
planning to stay with us. Freddy’s mom likes coffee, and so I
made the case that we should buy a nice coffee maker to make
her feel at home . . . because it was kind of hard on her when
Freddy came out to her and all. With that, he agreed and we
went to Macy’s and bought a decent coffee maker. (156)

In this vignette, we see Michael and Federico realigning their rela-
tions to each other and to their families.

Kids’ Consumption

If a household with children moves into a new house, buys a differ-
ent kind of car, builds a swimming pool, purchases racing bicycles,
buys a used air conditioner, or acquires the latest computer system,
the children often play significant parts in the consumption decision
and almost always alter their own daily activities and relations as the
new possession becomes a routine resource for family life. But how
exactly does consumption engage relations of children to adults and
children to each other?

For those same-sex households Carrington studied who had chil-
dren, consumption work, besides expanding as it would in any other
family, involved special concerns. Most notably, lesbian and gay
families tried to protect their children against stigma from intolerant
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salespeople or service providers. They spent time and effort search-
ing for “inclusionary” stores and providers. In this regard, they re-
sembled heterosexual households, whose adults likewise seek stores
and services that will treat their children civilly. All sorts of parents
worry about their children’s consumption and their contact with
providers of goods and services. But to understand the relational
side of consumption we must look not only at parents’ efforts, but
at children themselves as active agents in consumption.

Children’s purchasing power is no trivial economic matter. Re-
searcher James McNeal reports that as of the late 1990s, American
children between the ages of four and twelve, with an annual income
of over $27 billion, spent $23 billion and saved what was left. Over
$7 billion a year of children’s own money went for snacks, and a
similar amount was expended on play items. What’s more, they in-
fluenced about $188 billion of their parents’ spending each year
(McNeal 1999: 29). By 2002, kids’ impact on parental purchases
had climbed to $300 billion (McNeal cited in Schor 2004: 23). This
influence had grown so great that a practical guide to home purchas-
ing included the following advice to parents: “If you have children,
you should give some thought about how best to include them in
the home buying process. . . . Older children . . . can not only pro-
vide you with valuable input, but should rightly have a voice in the
matter” (Perlis 1999 15).

As Juliet Schor reports, kids’ influence extends to major consumer
items: according to one industry estimate, for instance, children in-
fluence 67 percent of parents’ car purchases (see also Sutherland and
Thompson 2003: 118). One marketer told Schor: “When I was a
kid I got to pick the color of the car. Kids nowadays get to pick
the car” (Schor 2004: 24). American children have, indeed, been
increasing their involvement in household consumption. An im-
portant study of American three to twelve-year-olds’ time use in
1981 and 1997 indicates that among children of single parents,
shopping time rose 65 percent, from 71 to 117 minutes. Trends in
two-parent households were similar: shopping rose from 117
minutes to 188 minutes (Hofferth and Sandberg 2001: table 4).
Judging from participation in shopping, American children’s



238 C h a p t e r 5

involvement in consumption is increasing not only in terms of dollar
volume, but also in terms of time expended.

Child consumers are not simply indulging themselves. They are
often performing relational work. Elizabeth Chin’s ethnographic
account of ten-year-old, poor and working-class black children’s
consumption practices in the Newhallville neighborhood of New
Haven, Connecticut, documents the day-to-day relations activated
in children’s consumption. To understand Newhallville’s children’s
practices better, Chin supplemented her two-year participant obser-
vation in homes, schools, and neighborhoods with shopping trips.
She gave twenty-three children $20 each to spend entirely at their
discretion (some of the children brought along other children—
siblings, relatives, or classmates). With her money, ten-year-old
Shaquita bought: two pairs of shoes at Payless—$6.99 denim mules
for herself and $9.99 golden slip-ons as a birthday gift for her
mother. She spent the remainder at Rite-Aid: $0.99 for a bag of
bubble gum to share with her older sister and $2.09 for foam hair
rollers to give her grandmother (Chin 2001: 126). As with most of
the other children, Shaquita’s shopping spree did not turn into a
wild, self-indulgent experience. Instead, Chin identified two notable
features of child shoppers’ purchases: practicality and generosity.
They bought useful items for themselves, such as shoes, socks, un-
derwear, or school notebooks, and picked gift goods for family
members. Both types of purchases cemented children’s position in
the household. They also established or confirmed their social ties
with family members.

Lest these New Haven children appear to be impossibly reason-
able and altruistic, Chin reminds us about the mixture of meanings
that flowed from their purchases: obligation to share with other
members of poor families, acting out of responsibility within the
household, as well as the pleasure of giving. Chin sums this up:

The deep sense of mutual obligation, and even debt, between
family members played a central role. [For kids] these obliga-
tions and debts were often not only sustaining and joyful but
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also painful, onerous, and highly charged. I sometimes sus-
pected that the lesson imparted to children and imparted by
them was at times a coercive generosity: share or else. (128)

As Chin suggests, household members often struggle over con-
sumption. Recall Carl Nightingale’s reporting on conflicts over
children’s clothing purchases in chapter 4. The same households
got involved in other types of disputes over household expendi-
tures. Nightingale tells the tale of eleven-year-old twins Andre and
Georgie Wilkins:

[Their] parents would occasionally succumb to a temptation
that is surely hard for inner city parents to resist—promising
their kids a new Nintendo or some sneakers when the “income
tax” [refund] comes. The news would immediately earn Mr. and
Ms. Wilkins the undying affection of their kids and a sense of
family solidarity that would be written all over their faces, only
to disappear when the appointed day arrived and there was no
new Nintendo (Nightingale 1993: 159)

To the children, such disappointments were serious. Georgie,
Nightingale reports, “bears a set of jagged scars on this forearm
from the time shortly after one episode like this, when he took a
broken bottle by the neck and ground the sharp end into the top of
his wrist” (159).

In the course of his fieldwork, Philippe Bourgois heard similar
stories coming from “El Barrio,” New York City’s crack-ridden
East Harlem. Ten-year-old Angel complained about his mother’s
boyfriend:

[He] had broken open his piggy bank and taken the twenty
dollars’ worth of tips he had saved from working as a delivery
boy at the supermarket on our block. He blamed his mother
for having provoked her boyfriend into beating her and robbing
the apartment when she invited another man to visit her in her
bedroom. “I keep telling my mother to only have one boyfriend
at a time, but she won’t listen to me.” (Bourgois 1995: 264)
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Likewise, the middle-class divorced mothers studied by Katherine
Newman encountered serious resistance from their children to
forced reductions in their standard of living. In the case of mothers
who stayed within the same neighborhood, the conflict was often
bitter: “My children don’t seem to realize that we can’t afford the
kinds of things we had before. They are always asking me for money
or clothes, and they sulk if I don’t give it to them. . . . What can I
do? We can’t live the way we used to, and they can’t seem to under-
stand that” (Newman 1988: 225). Children’s consumption within
households thus takes place in a context of incessant negotiation,
sometimes cooperative, other times full of conflict. Consumption,
furthermore, demonstrates far more than individual acquisition. It
reveals children as active, inventive, knowledgeable consumers.
More important, it shows us dynamic, differentiated, social relations
in action.

Household Production

If households have gained notoriety as sites of consumption—waste-
ful or otherwise—Americans commonly think of household produc-
tion as a thing of the past. Perhaps Grandma and Grandpa ran a farm
or a store, goes the thought, but now everyone travels elsewhere to
produce. That idea rests on a mistaken equation of production with
paid employment and/or sale of a product in outside markets. As we
saw earlier, in fact, plenty of paid employment does occur within
households; specialized care workers provide their services to house-
hold members, mothers take in other people’s children for paid day
care, and employed people work at home. But the bulk of household
production takes place without direct monetary compensation. Un-
paid personal care, food preparation, repair and maintenance of
clothing, pet and plant care, home improvements, housecleaning,
financial record keeping, automobile maintenance, yard work, chil-
dren’s school homework, parental supervision of that homework,
sending out family news, and driving household members from one
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activity to another all belong to household production. Put together,
they absorb a large share of contemporary Americans’ efforts.

We have already encountered household production repeatedly,
most obviously in the frenzied workdays of immigrant caregivers.
We have seen plenty of evidence that household work divides along
lines of gender and age, with substantial inequalities in both regards.
Spouses often struggle over that division of labor, as do parents,
children, and other household members. In working out household
divisions of labor, indeed, people are defining their relations more
generally—establishing rights, obligations, and definitions of rela-
tive worth that organize household life. Moreover, despite the ab-
sence of wages in the strict sense, households establish systems of
reward and punishment for participation in household work. In the
short run, gifts, loans, allowances, and household budgets build
monetary transfers into those systems. In the longer run, households
work out rules of reciprocity, including claims on household assets.
In this way, households establish production economies as complex
as those of many a commercial firm.

Many households, furthermore, build commercial activity di-
rectly into their daily operations. Spouses and children of executives
and officials find themselves participating in the employed mem-
ber’s public activities. Parents organize the participation of their
children in contests, competitions, and part-time jobs. People in
sales, finance, editing, and various forms of writing sometimes work
out of their home. And a surprising number of households—espe-
cially immigrant households—run family businesses. In all these
cases, commercial relationships do not simply transect and influence
household relationships; they become household relationships.9

Instead of surveying the whole complex range of household pro-
duction, let us settle for two illustrations of these general points: age
and gender differences in household work and children’s participa-

9 On family businesses, see Aldrich and Cliff 2003; Fletcher 2002; Gersick et al.
1997; Lansberg 1999; Light and Gold 2000; Portes and Rumbaut 1990; Portes
1996; Spector 2001.
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tion in household production. In both cases, by now the main points
should be recognizable:

• Households operate as small economies, with significant di-
visions of labor.

• Within households, intimate relations and economic rela-
tions coincide.

• Household members match meaningful relations with ap-
propriate economic transactions and media.

• Because these relations significantly affect household mem-
bers’ individual and collective fates, members repeatedly ne-
gotiate with each other over the proper definitions of their
rights and obligations, sometimes breaking into rancor and
open struggle.

• The frequent presence of third parties to any such negotia-
tion—children, parents, paid helpers, kin—makes the inter-
play among household members more complex and conse-
quential than in ordinary paired relationships.

As anyone who has ever lived in a household knows, both age and
gender mark the division of domestic production: helpful children
clean their rooms; studious children prepare their homework; par-
ents drive the kids to sports competitions or music lessons; grand-
parents babysit their grandchildren and also help their grown chil-
dren with errands or housework; wives clean, plan and cook meals,
shop for groceries, wash dishes, do laundry, and hire the nanny or
the maid; husbands help out with some of the same activities but
typically specialize in taking out the garbage, yard work, car care,
and household repairs.

On the whole, gender differences in household production have
attracted more attention than age, kinship, and generational differ-
ences. Feminist critics have observed, puzzled, and fumed over
persistent inequities in the allocation of household labor between
men and women. A wide variety of studies document what Arlie
Hochschild identifies as the “second shift” (Hochschild 1989) and
what Kathleen Gerson calls the “housework gap” (Gerson 1993).
Women do a disproportionate share of the labor that goes into
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maintaining and reproducing a household’s daily life: cleaning,
cooking, repairing, caring, transporting, maintaining contact with
kin and friends, and monitoring the household’s means of existence
(Daniels 1987; Di Leonardo 1987). For contemporary American
households, a series of striking observations recur: the box on page
244 summarizes standard findings from household studies.

What accounts for such patterns? Analysts of these findings dis-
agree sharply over their explanations: sexism, tradition, power strug-
gles, labor market gender discrimination, economic efficiency, gen-
der ideology, and sheer time available outside of work all compete
for recognition as fundamental causes. Since similar struggles and
inequalities often occur in same-sex households, however, some
share of these patterns must result from household dynamics as such
rather than from general features of male-female relations (Carring-
ton 1999; Sullivan 2004). But for present purposes, findings and ex-
planations converge on this book’s basic point: in organizing their
economic activities, household members are actually negotiating the
significance of relations among themselves.

These debates, furthermore, are not just esoteric academic dis-
putes. They correspond to day-by-day struggles within households.
But when it comes to practical advice on how to handle domestic
work equitably, commentators ordinarily minimize household dy-
namics and turn the problem into a question of personal and individ-
ual strategy. How do you get a husband to pitch in more often or
more effectively? How much should you do around the house to
satisfy your wife’s requests? Often the solution hinges on negotiat-
ing skills and assertiveness. For Linda Babcock and Sara Laschever,
a key obstacle to gender equality is women’s reluctance to ask:
“Women don’t ask. They don’t ask for raises and promotions and
better job opportunities. They don’t ask for recognition for the work
they do. They don’t ask for more help at home” (Babcock and
Laschever 2003: ix). If women are to balance the increasing demands
of the workplace and family, they urgently need to become skilled
negotiators. “Seeing the home as an arena in which negotiation
plays an important role,” the authors conclude, “can enable both
men and women to start thinking more creatively and more fairly
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Standard Findings on the Division of Labor in Household Work

As women’s share of work outside the household rises—as measured by time
or income—men’s absolute and proportionate contributions to housework
increase.

However, even when women bring in all the household’s outside income,
men’s contributions, on the average, do not equal women’s; indeed, at that
extreme, some studies suggest that men’s contributions actually decline.

Looked at more closely, male and female contributions to household produc-
tion almost always turn out to differ in kind, for example, with women con-
centrating their effort inside the dwelling and men doing yard work, house
repairs, car maintenance, and similar more “masculine” activities.

The division extends to child care, where women do far more than half the
work in most circumstances, and men are much more involved in children’s
play and homework.

For intact families, this sort of division extends to days of the week, with
fathers concentrating their contributions to masculine versions of child care
on weekends.

When it comes to children’s participation in organized activities away from
home, mothers contribute a disproportionate share of the effort.

The gender division also applies to help given by adult children to their aging
parents, with daughters more likely to help with housekeeping and sons with
repairs and yard work.

In two-job families, nonstandard work schedules tend to increase the share
of husbands’ household work and the likelihood that men will take over tasks
traditionally defined as female.

Sources: Bittman, England, Folbre, and Matheson 2003; Brines 1994; Cas-
per and Bianchi 2002; Coltrane 1996,1998; Gershuny 2000; Gjerdingen and
Center 2005; Goldscheider and Waite 1991; Greenstein 2000; Jacobs and
Gerson 2004; Lareau 2003; Logan and Spitze 1996; Presser 2003; Robinson
and Godbey 1997; U.S. Department of Labor 2004; Yeung, Sandberg, Davis-
Kean, and Hofferth 2001.
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about ways to share their household responsibilities” (183). Individ-
ual negotiation matters more than political ideology or social scien-
tific analysis.

How-to books of household management gesture in the same di-
rection. For instance, in Just Kiss Me and Tell Me You Did the Laundry,
Karen Bouris offers numerous guidelines for mediating couples’
“chore wars” over which spouse is expected to perform what house-
hold task. To first determine the level of existing inequality, she
provides a “housework quiz” that easily reveals the current “domes-
tic dominator” by asking questions such as these: “Where are the
mop, the children’s Tylenol, and emergency numbers for the baby-
sitter?” “Without looking, how much laundry detergent, dishwash-
ing liquid, and milk do you have in the house?” “When is the car
due for an oil change?” (Bouris 2004: 192). For Bouris, individual
consciousness looms large in fair settlement of domestic chore wars.
“Developing awareness and mental responsibility,” she notes, “may
require a major personality paradigm shift that takes years to fully
develop” (198).

A return to the households of the Vermont family day-care pro-
viders discussed earlier displays concrete evidence of gender as well
as age differences in domestic production. In these households,
women’s earnings bolstered their say within the home. At the same
time, however, in order to protect masculine pride, husbands and
wives minimized the significance of the women’s income for house-
hold survival. Both points underscore the interplay of household
economic activity and gender relations. When it came to the Ver-
mont couples’ division of housework, both husbands and wives
treated the fact that women worked at home as opportunity and
justification for the women to take on a disproportionate share of
housework. Surprisingly, women themselves sometimes interpreted
day care as something other than work. Meg Garber, one of Marga-
ret Nelson’s respondents, explained why she did all the housework:
“Seven days out of the week, I’m the one who does it. . . . If I were
working he would help” (Nelson 1990: 138). Furthermore, spouses
usually maintained a traditional gender division of labor, most com-
monly women performed work inside the house while men took
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on the outside duties. As one woman noted: “I don’t do anything
outdoors. I never ever have. And he’s the one that keeps the outside
looking good so I basically do all the inside” (136).

Finally, in her conversations with providers, Nelson discovered
an interesting distinction in gender relations between women who
contributed relatively small and relatively large parts of household
income. Modest contributors, she reports, had to request help from
their husbands for any household work, whereas larger contributors
could more confidently claim that help as an entitlement (for similar
observations, see Grasmuck and Pessar 1992). Indeed, in the ex-
treme cases, wives recruited their husbands to help with the care of
their clients’ children.

In the same households, mothers also established economic rela-
tions with their children. Many of the women, for instance, reported
their children’s household duties. Others, confident that work re-
sponsibilities taught children valuable skills, recruited their teenag-
ers to assist with day-care duties, sometimes hiring them for pay.
When the caregivers’ children themselves had children, an interest-
ing new set of negotiations often occurred. The grandmother and
her adult children had to decide whether or not the children should
pay for their children’s care. Not all households ended up with the
same arrangement; of the four grandmothers Nelson interviewed,
one took care of her grandchild for free, two charged a lower rate,
and the fourth collected the full amount.

Producing Kids

More generally, what part do children play in household produc-
tion? The general idea that households have lost their economic
functions, except for consumption displays, implies another mis-
conception: that children no longer contribute to the household
economy. Any household work children do perform, moreover, is
expected to build the child’s character or skills, but not seriously
help their parents. True, child labor laws did push children out of
most wage-earning occupations. True also that children, much like
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fathers, typically perform fewer household duties than their moth-
ers. Yet household production is not just adult work, nor is it merely
an educational device. As soon as we examine children’s contribu-
tions closely, we discover their substantial economic relevance for
the entire household. Here I concentrate on children age fourteen
or younger.

The meaning, organization, contribution, and compensation of
children’s work varies systematically and dramatically from one so-
cial setting to another. Let us try to identify the principles of that
variation. Here is how the overall argument runs:

• Children’s work divides between immediate production of
transferable use value and production of material, financial,
human, social, and cultural capital. For example, children
often work directly in household economic enterprises, but
in so doing they acquire skills and social connections that
will later serve them in enterprises of their own.

• Some of the capital production remains with the child itself
for later transfer, but some of it immediately increases the
capital of social relations and groups in which children par-
ticipate, notably that of their families and households. For
example, a child’s stellar school performance enhances not
only the child’s own future, but also the standing of his or
her family.

• Permissible and forbidden forms of children’s work vary
strikingly with the social relations to which they are
attached. For example, many parents require their children
to weed the family flower garden, but any teacher who re-
quired pupils to weed his or her own family’s garden would
risk job loss.

• Within each social relation, more precisely, participants and
third parties promote proper matching of meanings, mone-
tary media, and economic transactions, including the trans-
actions we call work or production. For example, over a wide
range of Western households, parents can reasonably tie al-
lowances to their children’s household work but could not
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possibly hire outside children to do the same work for the
same rewards.

• Participants also mark the boundaries between different so-
cial relations with labels, symbolic representations, and
moral injunctions. For example, almost every household
makes a sharp distinction between the rights and obligations
of children that belong to their household and those of chil-
dren who count as temporary visitors.

Within those limits, however, children and other persons involved
in their work incessantly negotiate the precise matching of mean-
ings, media, and transactions. For example, children across the
world bargain with their parents about what clothing, toys, or forms
of entertainment they can and cannot buy.

In the United States, children participate in a variety of produc-
tive domestic tasks, such as cleaning up their rooms, cooking, dust-
ing, doing laundry, washing dishes, vacuuming, setting or clearing
the table, cleaning the bathroom, sweeping floors, carrying out gar-
bage, mowing the lawn, doing yard work, or caring for younger
siblings and pets. In fact, recent studies report that American chil-
dren are spending increasing amounts of their time in such house-
hold chores (see Lee, Schneider, and Waite 2003). Children’s mar-
keting specialist McNeal estimates that children in the United States
perform 11 percent of total household work (McNeal 1999: 71; see
also Goldscheider and Waite 1991).

In most cases, children expect some kind of domestic payment.
Parents comply: according to a 2004 survey, a little over half of chil-
dren in the United States between the ages of six and fourteen, re-
ceive a weekly allowance ( Jordan 2004). McNeal itemizes five dif-
ferent sources of children’s cash income. In the late 1990s, 16
percent of kids’ income came from gifts from parents, 8 percent
from others’ gifts, 45 percent from allowances, 10 percent from
work outside the home, and 21 percent from household work. Sig-
nificantly, he notes that children’s compensation from house-
hold work rose to 21 percent from 15 percent in the mid 1980s
(McNeal 1999: 69, 71). However, since parents are not standard
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employers, negotiating suitable payment systems turns into a deli-
cate and highly contested issue. At issue is not merely a wage bargain
but a definition of proper relations between parents and their off-
spring. Indeed, the nature of children’s allowances has excited de-
bate for over a century, with some experts and parents strongly advo-
cating compensation for children’s household work, and others
insisting on a separation between work effort and allowances ( Ja-
cobson 2004; Zelizer 1985). In the latter cases, allowances qualify
not as compensation but as a parent’s discretionary gift or the child’s
entitlement. Nevertheless, whether compensation, gift, or entitle-
ment, allowances are subject to continuous bargaining between par-
ents and children.

Negotiations occur over both allowances and other monetary
transactions. Parents, for their part, often impose a set of terms,
overseeing, and in some cases closely supervising, their children’s
expenditures, or else deciding which chores to compensate with
money. Some parents give children extra money for outstanding
school performance. In these transactions, however, children do not
simply echo parents’ preferences for household payments, but work
out their own moral views and strategies. The Kids’ Allowance Book,
based on interviews with 166 children between the ages of nine and
fourteen from eleven schools around the United States, reports a
variety of such rationales and strategies. Children, for instance, re-
peatedly praise regular allowances as welcome sources of discretion-
ary income. Before getting an allowance, Katie explains, “If I wanted
a pair of special sneakers, [my parents] might say it’s too expensive
and not a necessity. Now that I get an allowance, it they don’t want
to pay, I can pay for it myself” (Nathan 1998: 6).

Children divide, however, over whether or not allowances should
compensate for their domestic chores, some children insisting that
helping out is an expected, fair, and therefore free, household contri-
bution. Others forcefully defend their often elaborate monetized ex-
changes. Listen, for instance, to Amanda:

On top of all the cleaning and garbage toting Amanda B. has
to do for her allowance, she regularly does freebies like folding
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the clothes or setting the table. “If I’m sitting around and my
mom asks me to do something, I’ll say sure and won’t ask to
get paid,” she says, “I do it to help out.” But if she is saving up
for something special, she’ll hunt for a big job that needs doing,
such as basement cleaning. Ugh! She’ll ask if her mom will pay
extra for it. That’s when the freebie pays off. “Since I’m not
always working just for money, when I ask if she’ll pay me to
do something extra, she usually does.”

Children report numerous, often intricate, negotiating tips, rang-
ing from how to choose chores (pick your own: “if your mom
chooses, she might give you a chore you can’t even bear the thought
of doing”); receive a fair wage (find out what other kids earn); make
sure parents pay on time (“I remind my dad on the day before, to
make sure he has the right change for my allowance the next day”),
and get a raise (“no-no’s” include whining, begging, asking for way
too much, or not doing chores on time; among the “do’s”: “do lots
of stuff to help out and be nice to your brother or sister [if you have
one],” and “ask for a slightly bigger raise than you want so you can
give in a little and still come out okay”) (55, 52, 20, 46; for other
kids’ strategies, see also Consumer Reports for Kids Online and
Kid’s Money Web site).

We only have limited information on actual bargaining between
parents and children over housework and allowances. The same is
true about other categories of children’s productive, money-earning
efforts. McNeal reports that children’s income from work outside
the home, unlike their increasing pay for household work, has re-
mained fairly stable at about 10 to 13 percent for children under
twelve. Children earn by babysitting; raking leaves; mowing lawns;
watering plants; shoveling snow; cleaning garages; selling cookies,
candies, or lottery tickets to raise funds for school activities or
charities; washing cars; taking care of pets; as runners or look-
outs for drug dealers; watching cars; or as baggers at supermarkets.
More recently, some eleven- and twelve-year-olds have been making
money with investments and savings (McNeal 1999: 72; see also
Lewis 2001).
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In some cases children’s earnings matter greatly for household
survival. For instance, in their study of single low-income mothers’
strategies for “making ends meet,” Kathryn Edin and Laura Lein
found one woman who, after having lost other sources of kin sup-
port, turned to her children: her teenage son’s wages from an after-
school McDonald’s job, plus her thirteen-year-old daughter’s
money from baby-sitting neighbors’ children on weekends. Some-
times, they note: “mothers were not sure where their children were
getting the money but suspected involvement in petty crime and
drug sales” (Edin and Lein (1997: 153). Once we shift our attention
outside of households, it becomes clear how many of children’s ac-
tivities involve different kinds of production—not only household
errands and part-time jobs but also volunteer efforts and school
work. Most American children in all kinds of households spend a
considerable share of their daily effort working.

In immigrant families, children play distinctive parts in household
production. In a study of Mexican and Central American immi-
grants in the Pico Union area of central Los Angeles, Marjorie Orel-
lana observed children involved in a variety of daily work, including
“running errands; caring for siblings; cleaning; doing the laundry;
taking siblings to school, the library, and other appointments; help-
ing siblings with homework; . . . answering and making phone calls”
(Orellana 2001: 374). Especially notable was the extent to which
children served their families by caring for younger children (see
also Valenzuela 1999: 728). Orellana also reports children’s involve-
ment in wage labor: “selling food, clothes, or other merchandise
alongside adult street vendors; helping their parents to clean houses,
care for children, or mow lawns; cleaning tables in a pupuseria (a
Salvadoran restaurant); sweeping the floors of a beauty salon” (Orel-
lana 2001: 374–75; see also Orellana, Thorne, Chee, and Lam 2001).
In her study of Salvadoran immigrants, which likewise documents
children’s crucial contributions, Cecilia Menjı́var tells the story of
ten-year-old Sonia, who went along with her mother, Rosa Marı́a B.
when she cleaned houses: “Sonia helped her clean, but the girl also
baby-sat one of her bosses’ children, for which she would get $5
for the six hours that it took Rosa Marı́a to clean this person’s house”
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(Menjı́var 2000: 218). Meanwhile, in immigrant family-run busi-
nesses, children help operate the family’s shop or small business (see,
for example, Park 2001, 2004).

Next, let us look more closely at two other categories of children’s
productive contributions: translation services for immigrant house-
holds and provision of personal care in a wide variety of families.
Both cases reveal an impressive variety of children’s labor and illus-
trate the crucial contributions that children make to the mainte-
nance of their households.

Children as Linguistic Mediators

Consider the impact of children’s linguistic skills for their immi-
grant parents. Even when young, children educated and brought
up in the receiving country often have far greater skills in the new
country’s language than their parents (see Portes and Hao 2002).
In one crucial way, this reverses the usual skill distribution within
the household. Studying Mexican immigrant households in Los
Angeles, Abel Valenzuela (1999) recognized that these families typi-
cally faced urgent problems with respect to social and cultural capi-
tal. They knew little of how U.S. institutions—schools, workplaces,
churches, unions, courts, and banks—functioned. Of more immedi-
ate importance, they often lacked the English language skills to ne-
gotiate with such institutions.

Children became their parents’ indispensable allies. In sixty-eight
interviews, including forty-four adult heads of immigrant house-
holds and twenty-four of their now-grown children, Valenzuela
drew from their recollections of past interactions. He found that
children occupied three key household roles. They served first as
their parents and siblings’ tutors, translating, interpreting, and
teaching. Besides straightforward translation of television news or
government documents, the children mediated delicate transactions
between their parents and physicians, teachers, bank officials, and
other authorities. Children’s second role was as advocate, inter-
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vening on behalf of their parents in complex or controversial
interactions—for instance, when a public official or salesperson mis-
understood or became impatient with their parents or siblings.
Valenzuela’s interviews revealed a strong gender pattern; daughters
assisted their parents with financial, employment, legal, and political
transactions more often than their brothers did.

Following up the Valenzuela study, Marjorie Orellana, Lisa
Dorner, and Lucila Pulido (2003) went directly to observation of
young children (see also Orellana, Reynolds, Dorner, and Meza.
2003). They studied bilingual fifth- and sixth-grade children of
Mexican and Central American immigrants in four communities—
one in central Los Angeles, two in Chicago, and a fourth in Engle-
ville, Illinois. Drawing on extensive interviews, participant observa-
tion in children’s homes and classrooms, and audiotaped data, Orel-
lana and her collaborators closely documented the remarkable range
of parental reliance on their children’s linguistic skills. Children,
they report, intervened as translators in seven different domains:

1. Educational: for example, translate at parent-teacher con-
ferences for themselves and/or siblings, cousins, or friends;
call schools to report their own or siblings’ absences.

2. Medical/health: for example, translate at doctor’s and den-
tist’s offices during family visits; interpret instructions for
medicine, vitamins, and other health-care products.

3. Commercial: for example, shop for or with parents; com-
plete refund transactions, settle disputes, and check for mis-
takes in sales transactions.

4. Cultural/entertainment: for example, translate plot and dia-
logue at movies; read and translate stories, self-help guides,
song lyrics, or instructional manuals.

5. Legal/state: for example, call insurance company regarding
car damage or car accidents; obtain welfare or Social Secu-
rity by accompanying parents to office, answering questions.

6. Financial/employment: for example, cash or deposit checks
at the bank or currency exchange, or help parents fill out
applications for work or for unemployment benefits.
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7. Housing/residential: for example, translate between parents
and landlords; talk to managers regarding things broken in
the apartment. (Adapted from Orellana, Dorner, and Pulido
2003: 512–13, table 1).

Children experienced most of these linguistic encounters as no
more than daily routines of family life. Some of their interventions,
however, not only demanded skill but also produced considerable
stress. Skill and stress coincided most often when the children medi-
ated between their parents and formidable outsiders. Take the exam-
ple of Jasmine in the medical arena:

When I was about 8–9 years old we went to the doctor because
my baby brother was 1 month or so. He had to go for a check
up and a doctor told (asked) my mom if she was going to give
my baby brother milk from he(r) breast, but I did not know
what breast meant. So I told the doctor if she could explain
what breast meant. She was nice and kind and said yes of course.
She touched her breast and (I) told my mom what the doctor
was saying. As far as I can remember this was the scariest
translating thing I (had) ever done. I did not translate things
that much this week but I did work long time ago translating
stuff. Well, I felt so nervous to translate for the doctor because
I thought I would not be able to understand the big words doc-
tors use. (Orellana, Dorner, and Pulido 2003: 516)

In these circumstances, children of immigrants assume serious re-
sponsibility for their parents’ and their household’s welfare. In the
process, they are not only performing fundamental services but add-
ing to their family’s capital. Orellana, Dorner, and Pulido note that
children’s knowledge of English and U.S. cultural practices enhance
their families’ household reproduction. Nevertheless, as Orellana
and her collaborators warn, these children sometimes resist and ne-
gotiate their obligations, while parents sometimes impose them as
family duties (see also Fernández-Kelly 2002: 198). In her study of
Salvadoran immigrants in San Francisco, Menjı́var often heard com-
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plaints that children had not performed as their elders expected. She
recounts, for instance, Lolita Q.’s anger when her twelve-year-old
nephew and translator took dangerous liberties during an interview
with a legal caseworker:

To her dismay, he had portrayed her as a felon who smuggled
people across the border as her main occupation. He had mis-
taken her political imprisonment in El Salvador for U.S. crimi-
nal incarceration, and because he had heard that his aunt tried
to enter the United States more than once, he concluded that
it was a routine activity. (Menjı́var 2000: 215)

Lolita was unsure whether her nephew’s misinterpretation had been
an innocent mistake or deliberate revenge. The day before the inter-
view, Lolita had chided him for treating his parents disrespectfully.

Caring Kids

Children are also involved in household caring work. In chapter 4,
we saw the obstacles to recognizing personal care, including child
care, as real work. Acknowledging children’s own care work, how-
ever, turns out to be even more challenging than recognizing adults’
efforts. Children, after all, are not supposed to be caregivers, but
recipients of care. Yet, as a number of researchers have shown, chil-
dren involve themselves in a great deal of caring work, ranging from
babysitting their siblings to attending a sick grandparent. The kinds
of caring work children engage in vary dramatically with social rela-
tions: for example, children provide very different kinds of caring
services to neighbors and to siblings. The various caring efforts vary
also in their moral legitimacy. Like adults, children mark very strong
boundaries between what they define as appropriate and inappropri-
ate relations for care work. For instance, a child who regularly cooks
for or takes an ailing grandparent to the bathroom would not ordi-
narily do the same for a neighbor. Both adults and children typically
mark such boundaries with invocations of hostile worlds, noting the
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dangers of providing intimate services to the wrong people. Chil-
dren, and adults, also distinguish care work from other types of child
work, such as housework or wage work. What is more, children’s
paid care work, such as babysitting for other families, differs practi-
cally and symbolically from unpaid help around the house.

Children’s care work matters. It extends to such crucial activities
as making sure that ailing family members receive their medicine,
and thus at times involve children in collaboration with health-
care professionals and social workers. In the course of such work,
children not only produce goods and services directly, but also accu-
mulate capital—such as the human capital gained by knowledge
of medical treatment and the social capital gained with links to
health-care workers. In addition, children’s individual accumulation
of capital commonly enhances the store of capital available to the
household as a whole. By connecting households with powerful out-
side institutions, children’s mediation sometimes greatly affects the
family’s social position. Immigrant families, as we saw earlier, often
depend on their native-born children to establish a wide range of
connections between the household’s adults and the alien environ-
ment. Counterintuitively, this means that a household lacking chil-
dren will in certain circumstances accumulate less capital than those
with children.

Children’s caring efforts take a wide variety of forms, each corre-
sponding to a different bundle of social relations. In her ethno-
graphic account of pickup time at an elementary school in a mixed-
income, ethnically diverse area of Oakdale, California, Barrie
Thorne reports:

The pick-up scene offers glimpses of children actively con-
structing and negotiating everyday life, including divisions of
labor within and extending beyond households. Kids take re-
sponsibility for locating younger siblings and getting them
home; they organize themselves into groups to head for after-
school destinations; they make phone calls to check up on
adults who are late; they carry messages between school and
home. In addition, kids sometimes help out on adult job sites—
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for example, by sorting dry cleaning at an uncle’s store or by
helping a mother clear tables in a restaurant. Children also con-
tribute to housework. (Thorne 2001: 364)

Ask the Children, Ellen Galinsky’s national survey of a representa-
tive sample including more than one thousand U.S. children in
grades 3 through 12, offers some revealing glimpses into the variety
of children’s care work. The survey, supplemented with interviews,
reported children saying that they “take care” of their parents by
findings strategies of reducing parents’ stress and fatigue. One
twelve-year-old girl used humor to help her mother: “I try and make
her feel better. My friend can make people laugh so easy. And so
usually I’m like, “Chris, my mom feels kind of bad right now—you
wanna come over and cheer her up?” and in just at least five minutes
my mom is laughing so hard” (Galinsky 1999: 240). Some of the
children complained about their caring duties, feeling, says Galin-
sky, that “their parents had become their children and that they were
parenting them” (240).

In a reversal of perspectives, Galinsky thus shows that children
responded to their parents’ work in interesting, unexpected ways.
While most experts and parents worry that parents are not spending
enough time with their children, children fretted less about the time
deficit. They did worry a great deal about their parents, but mostly
about the quality of their interchanges when parents were under a
great deal of stress. Indeed, she points out, children often play detec-
tive, gathering “mood clues” from their parents. One child told
about calling her parents at work “to get a reading on how they are
feeling so she can determine whether she should clean up the house
before they come home” (xvii).

Children actually provide a surprising range of services to their
families. Yet the scope, variety, intensity, and value of children’s car-
ing labor clearly have not received the attention they deserve. With
precisely that deficit in mind, British advocates have coined the term
“young carers” to designate children who make crucial contribu-
tions to other people’s welfare (on children’s care work, see also
Becker, Aldridge, and Dearden 1998; Boulding 1980; Olsen 2000;
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Robson and Ansell 2000). Household caring work and immigrant
enterprise illustrate the substantial contributions children make to
household production. As in relations between spouses, further-
more, these close studies of children show them not performing
their work like automata, but implementing and reshaping their re-
lations to each other, to parents, and to other adults as they invest
their effort.

Household Disruption

What happens when ongoing household relations break down?
How do parents, children, siblings, and other household members
realign their economic transactions? Two categories of disruption
differ significantly in their impact on household relations: one
breaks an existing connection between the household and the rest
of the world, the other intervenes directly in household relations.
In the first category, we find unemployment, bankruptcy, prison,
natural disasters, and war; in the second category fall the arrival,
departure, or death of a household member; severe illness; migra-
tion; retirement; and divorce. Of course the two types of disruption
interact. Any household in which a crucial member, for instance,
goes to prison, undergoes internal disruption as well, while internal
struggles almost always translate into changed relations with the rest
of the world. Nevertheless, the two types of disruption differ in the
way in which they affect household relations and in the interpreta-
tion people construct of what is happening.

In the first category, let us look at what happens with job loss
and bankruptcy.10 As she interviewed downwardly mobile families,
Katherine Newman observed radical changes in domestic econo-
mies after a father had lost his job. Most notably, the crisis reversed
expected middle-class parent-child relations. As family funds dwin-

10 On the impact of economic depression on households, see the classic studies
by Bakke [1940] 1969; Elder 1974; Jahoda, Lazarsfeld, and Zeisel [1933] 1971;
Komarovsky 1940. On bankruptcy see Sullivan, Warren, and Westbrook 1999.
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dled, adolescents and college-age children took on increasing fi-
nancial responsibilities. Teenagers relied on part-time jobs to subsi-
dize their expenses, while older children became the family’s
indispensable “sub” parents or “junior breadwinners” (Newman
1988: 107, 111). Sometimes it meant combining college with work;
other times it meant forgoing college altogether. In one case, a child
took out multiple student loans only to subsidize family bills. John
Steinberg, whom we met before, dropped out of college for one year
to work in construction jobs. His earnings helped support his par-
ents and younger sisters. Steinberg also recalled his embarrassment
as his father took over domestic work from his mother, work that
young Steinberg saw as demeaning (118).

As their economic relations shifted, parents frequently drew their
children into the financial secrets of their households. This could be
intimidating for children who previously lived affluent lives without
worrying much about financial matters. Janet Wilson confided to
Newman: “Maybe it was because I was the oldest child or because
role reversals had already occurred, but my mother always used to
say you should know about our finances, how much the mortgage
is, where we keep our information on the bank account. . . . This
was kind of scary sometimes. You wonder what’s so immediately
dangerous” (107).

Unemployment similarly tested former managers’ husband-wife
relations as well as their ties to other kin, including siblings, parents,
and in-laws. Newman notes, for instance, the men’s reluctance to
borrow money from family members. For many, accepting help or
even asking for financial assistance threatened established patterns
of relations. What exactly were they asking for posed dilemmas as
well: Was it a gift or a loan? Should they repay it? If so, how soon?
(124–28). At the extreme, loss of a job means loss of a home, which
in turn may cause households to double up with their kin or to ac-
cept assistance in the form of subsidized housing. Margaret Nelson
and Joan Smith’s study of rural Vermont working-class families
demonstrates costs of such arrangements. Matt Dwire and his wife
Patty moved into a house owned by her father at reduced rent but
in exchange for Matt’s part-time work for his father-in-law. Matt’s
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work consisted of doing a demanding range of chores at the family’s
exotic animal farm. Matt complained: “It was hard. They say never
rent from a family member. They expected more than what they
told us when we moved in as far as work that should have been done”
(Nelson and Smith 1999: 115).

Bankruptcy produces parallel effects. According to Warren and
Tyagi’s analysis in The Two-Income Trap, bankruptcy has become
more common and painful for American middle-class households in
recent years precisely because of some of the changes discussed ear-
lier: the purchase of more expensive houses and the assumption of
larger debt loads on the premise that both spouses’ wages will con-
tinue indefinitely. Bankruptcy strikes not only husbands and wives
but also their children. Warren and Tyagi estimate that more chil-
dren are involved in their parent’s bankruptcy than parental divorce.
They predict that in the United States, by 2010 one out every seven
children will live through their parent’s bankruptcy (Warren and
Tyagi 2003: 177). Bankruptcy obviously disrupts the relationship of
a household to the rest of the world, putting serious restrictions
on people’s ability to use their household money to solve external
problems. But it also requires adjustment within the household, not
merely because of reduced income, but also because the new ar-
rangements demand complicated management.

Deborah Thorne interviewed bankrupt couples, as well as bank-
ruptcy lawyers, judges, and others to find out how households actu-
ally cope. She found family members on their way to bankruptcy
trying a number of strategies: pawning jewels, borrowing from kin,
drawing from children’s part-time wages, and more. As they slid
into bankruptcy, a remarkable gender pattern emerged—husbands
withdrew, while their wives assumed the household’s financial dirty
work. Many husbands, for example, refused to answer the telephone
as bill collectors started hounding them, kept themselves ignorant
of current finances, and left all the legal work to their wives. One
husband told Thorne: “I’m so bad, I mean, I love my wife, but I
have to admit I was bad. They’d [bill collectors] call and I’d say, ‘Oh,
I’m sorry, he’s not here right now’ or, "she’s [his wife] right here’ ”
(Thorne 2001: 178). Many wives, therefore, found themselves in
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charge of keeping careful records, juggling bills, holding off hostile
bill collectors, taking the initiative to file for bankruptcy, and then
dealing with the arduous legal paperwork. Such tasks were often
daunting. One woman, who took care of her three children during
the day and waited tables at night, described her financial acrobatics.
Thorne reports:

[the woman] allocates her tips, down to the dollar, to the most
pressing bills. For example, the day we talked, she had received
a call from the electric company: if she didn’t get them at least
a partial payment, they were going to shut off her lights. She
told me: “OK, I made $50 [in tips] last night. I can put it in the
checking account and write them a check.” (173)

Bankrupt parents often try to shield their children from these dif-
ficulties. In the course of interviewing over two thousand families
who had filed for bankruptcy, Warren and Tyagi heard about thirty-
eight-year-old Sara Swerdling’s efforts to protect her eleven-year-
old son from the family’s deteriorating finances: “She carefully hid
the past-due notices, told him the telephone was shut off due to a
‘mechanical difficulty,’ and said the car was towed away because the
transmission was broken” (Warren and Tyagi 2003: 177). The de-
ception worked until her son’s orthodontist, informed of the bank-
ruptcy, refused to continue caring for the boy’s braces. With great
difficulty, Swerdling was able to finally locate a dentist willing to
remove the braces, if paid cash in advance. Explaining what hap-
pened to her son was even harder. They report: “She had to explain
to her eleven-year-old what had gone wrong in their lives, why a
stranger would take off his braces while his teeth were still crooked,
and how his life was about to change” (177). Thus, as households
confront unemployment or bankruptcy, family members rework not
only their finances but also their relationships. Children and par-
ents, husbands and wives, as well as other family members, some-
times painfully, devise new ways of mingling their intimate relations
and economic transactions.

This is even more obvious in the case of separation or divorce,
when one member actually leaves the household. Any such depar-
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ture, among other things, alters the relationship not only between
the spouses but also between parents and children, grandparents and
grandchildren, as well as between the sundered spouses and their
own families of origin. Two vignettes from Kathleen Gerson’s inter-
views with a varied group of fathers in the New York metropolitan
area illustrate some of the changes. Considering the men’s financial
contributions to their families and their participation in household
work, Gerson classifies them into three main categories: primary
breadwinners, autonomous fathers, and involved fathers. If, for ex-
ample, a father ranked relatively low on economic contributions
and on participation in household work, he qualified as autonomous.
She found that with divorce, some of the traditional breadwinners
became involved fathers. Those men soon discovered major rela-
tional changes.

Take the case of Roger, a businessman and father of three sons,
who took over custody of the children after his wife left him for
another man. He discovered how much work, including relational
work, went into running a household: “I went from having to do
almost nothing except playtime to having to do virtually every-
thing. . . . You sit down, and where do you start? From scratch. You
start by writing a list of everything that comes to your mind that
you need to do. You realize the list goes from the floor to the ceiling
a half-dozen times” (Gerson 1993: 239).

After divorce, some breadwinners took an opposite route, distanc-
ing themselves from their families. These newly autonomous fathers
encountered a different set of substantial changes in their relation-
ships with their children. Alan, a property assessor, whose wife
had also left him for another man, reported his increasingly conten-
tious exchanges with his son and stepdaughter: “They turned hos-
tile, sent the money back, tearing it up. So I figured, ‘If that’s the
way they want it to be . . .’ I could have forced the issue but who
was going to suffer? I figured, ‘They’ll come back’ but it never mate-
rialized” (136).

Households disrupted by job loss, bankruptcy, separation, or di-
vorce reveal the interdependence between household economic
activity and intimate interpersonal relations. Crises that begin in
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one relationship, especially between spouses, ramify rapidly through
all other household relations. Crises such as job loss and bankruptcy
that radically and quickly reduce external sources of support for
household activity immediately alter social relations in both areas:
inside the household and in connections between household mem-
bers and the rest of the social world. Financial flows often reverse,
with children, siblings, or other relatives starting to aid newly
beleaguered couples. Readjustments of this kind become even
more visible when household transactions become matters of legal
contestation.

Households at Law

With all the complex intersection of intimacy and economic activity
going on in households, one might think that lawyers would delight
in bringing household disputes to court. In fact, American law sets
important barriers between household struggles and litigation. Un-
like commercial dealings, the law generally presumes that economic
transactions among cohabiting family members are “gratuitous,”
not for sale. Courts are loath to enforce promises made within
households, much less to judge the value of such matters as compan-
ionship, fidelity, and contributions to household upkeep. In short,
American law approaches households hesitantly, with gloves on.
Nevertheless, household relations do become matters of legal dis-
pute. Here is a sample of questions that have come before American
courts over the past few decades:11

• If a couple divorces, does a wife who supported her husband
as he worked toward a professional degree have a claim on
his future professional earnings?

11 For cases bearing on these issues, see In re Marriage of Graham, 135 Cal. Rptr.
2d 685 (Cal. Ct. App. 2003); Riggs v. Riggs, 478 S.E.2d 211 (N.C. Ct. App. 1996);
Eller v. Comm’r, 11 T.C. 934 (1981); Ver Brycke v. Ver Brycke, 843 A.2d 758 (Md.
2004); In re Marriage of Morris, 640 N.E.2d 344 (111. App. Ct. 1994); Gary
Coleman suit against parents, http://www.minorcon.org/childrenaschattels.html;

http://www.minorcon.org/childrenaschattels.html
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• If, unbeknownst to other household members, a spouse runs
up a large debt, is the other spouse liable?

• If parents pay their children for work in their family busi-
nesses, may the parents deduct the wages as business ex-
penses on their income tax?

• If parents contribute the down payment on a house pur-
chased by their son and daughter-in-law, but the couple later
divorce, can the parents recover their contribution?

• If a household member buys a lottery ticket and wins the
jackpot, what claims do other household members have on
the money?

• If parents collect large sums of money for the performance
of a child actor or athlete, how much can they legitimately
spend on themselves?

• If a lesbian parent has children during her cohabitation, does
her partner, who shares partial custody, owe child support in
case of separation?

• Is a divorced father liable for his children’s tutoring expenses?

Money obviously looms large in such disputes. Furthermore, legal
settlements in court cases on these issues commonly take the form
of forced monetary payments. In recent years, for example, payment
for child support has become a dominant issue in divorce settle-
ments (Carbone 2000; Elrod and Spector 2004). Yet the disputes go
far beyond money as such. They center on the mutual rights and
obligations of household members.

Instead of surveying this wide range of legal disputes, let us return
to the three main areas of household practices already examined:
control and transfer of household assets, consumption-distribution,
and household production. In the legal arena, these three areas of
household activity commonly reappear as (1) disputes over house-
hold finances, (2) claims on household property, and (3) valuation
of economic contributions of household members. As we will see,
the law is more likely to take up those aspects of households that

L.S.K. v. H.A.N., 813 A.2d 872 (Pa. Super. Ct. 2002); Bass p. Bass, 779 N.E.2d 582
(Ind. Ct. App. 2002). See also Spragins 2003.
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most closely resemble nonhousehold legal matters—contracts, torts,
crimes, and so on. Indeed, the law regularly reinterprets household
transactions into the languages of contracts, torts, crimes, and the
like. Furthermore, households disrupted by death, divorce, separa-
tion, imprisonment, or bankruptcy appear more frequently before
the bar than do intact households. As a consequence, households
take on different guises in courtrooms than in routine social life.

Disputes over Household Finances

Every household works out some arrangements for receipt, storage,
distribution, and expenditure of the household’s financial assets.
Most households stabilize those arrangements by such devices as
budgets, allowances, pooled or separate bank accounts, and respon-
sibility for payment of bills. So doing, members of households si-
multaneously represent and shape their shared understanding of re-
lations within the household and the household’s collective relations
to others outside. Even when these arrangements smooth into rou-
tines that household members take for granted, changing circum-
stances produce controversies over finances. A new job, children
growing into adolescence, a serious illness, and divorce all illustrate
the sorts of adaptations most households make sooner or later. Most
of the time, households deal with stressful changes by relying on
their own resources or those of friends and family.

But some disputes over finances become occasions for legal ac-
tion. As before, we can make a rough but useful distinction between
struggles that develop out of the household’s internal relations and
conflicts that begin with relations between the household and others
outside. In the first category, let us look especially at disputes center-
ing on pooled household financial assets; in the second, legal contro-
versies over responsibilities of household members for the dubious
activities of one of them. Of course, routine household financial
management—how much family members spend, for what, how
much is saved, and how the money is invested—gives rise to recur-
rent domestic squabbles, but those disputes rarely go to court. Even
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if they did, the law would refuse to intervene in such private dis-
agreements (Hartog 2000; Siegel 1994; for exceptional nineteenth-
century cases in which courts did intervene, see Kahn 1996: 383).
When households break up, however, their most routine financial
practices often turn into bitter accounting disputes. Collective mon-
ies must be relabeled, as his, hers, or theirs.

Lawyers and courts regularly distinguish between marital and
nonmarital property: indissolubly mingled assets that belong to the
household as such, and those they can somehow separate as belong-
ing to contracting individuals. For example, courts often invoke
the doctrine of transmutation, asking whether the couple undertook
deliberate actions that converted individual assets into collective
goods. Did a spouse, for instance, buy property with her funds but
title it in both spouses’ names? Or did a husband deposit his separate
money into a joint bank account with his wife? By doing so, it is
usually assumed that separate funds convert into a marital asset (see
Hadden 1993–94; Weyrauch, Katz, and Olsen 1994: 140–56).

In the absence of deliberate action, courts often apply a “source of
funds” rule: they search the origins of the contested assets, seeking
evidence that they did in fact belong to only one of parties. Did a
husband acquire a property after the divorce? Did a wife get her
money as a personal gift or bequest? Were the funds compensation
for one spouse’s personal injury? In such cases, and with, of course,
the usual, extensive state-to-state variation, the asset is often de-
clared nonmarital. But not always. Tracking ownership is often a
daunting legal quest. Commingling funds, for instance, is not defin-
itive proof of their joint ownership. If spouses’ separate funds are
commingled into a joint checking account and also used for collec-
tive household expenses, the commingling does erase earlier traces
of earlier separate ownership. But if the court is able to trace the
separate monies in a joint account or investment fund, or show their
personally earmarked uses, then a spouse often retains individual
ownership rights.

That is what happened in the case of Tolley v. Tolley (592 N.W.2d
318 (Wis. Ct. App. 1999)). In 1988, Bertie Tolley had received some
$300,000 for compensation of a personal injury, while Barbara, his
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wife, got about $21,000 for loss of consortium resulting from the
injury. The couple deposited both awards in their joint names.
When the Tolleys divorced, the court determined that the funds
did not belong to the marital estate. Barbara appealed the decision,
claiming that the commingling of awards in a joint account, com-
pounded by the use of the monies for household expenditures had
converted the funds into marital property. But the Wisconsin Court
of Appeals rejected her claims, ruling that the source of the monies
overrode their commingling. Citing an earlier case, the court under-
lined the specificity of a personal injury award in these terms: “Just
as each spouse is entitled to leave the marriage with his or her body,
so the presumption should be that each spouse is entitled to leave
the marriage with that which is designed to replace or compensate
for a healthy body” (318).

From a doctrinal point of view, source of funds overwhelmed
transmutation. A reverse outcome occurred in the divorce case of
Spooner v. Spooner (850 A.2d 354 (Me. 2004)) in Maine’s Supreme
Judicial Court. At stake here was an investment account with stocks
worth about $60,000. A trust established by Deborah Spooner’s
mother had endowed Deborah with those securities, which Deborah
placed in a joint account with her husband, Stephen Spooner. The
Spooners used some of the money to pay off credit card debts,
“down payments on vehicles for both Stephen and Deborah, repay-
ment of a car loan, Deborah’s dental work, and repayment of a col-
lege loan for Deborah’s son” (357).

The district court trying the Spooner’s divorce was persuaded by
Deborah’s claims—supported by a trust document establishing her
as her mother’s sole beneficiary—that the stocks were hers alone,
not her husband’s. Stephen disagreed and appealed the judgment.
He argued that even if the assets had originated as Deborah’s
personal funds, the stocks had converted into marital property once
his wife had placed them in their joint account and they had spent
the money for mutual debts and purchases. Transmutation, by his
argument, had occurred. The Supreme Court agreed with Stephen
and reversed the district court’s initial judgment. In so doing, the
court made two crucial rulings in the case: first, that the doctrine of
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transmutation applies to securities, not just property; and second,
that in the absence of strong evidence to the contrary, transmutation
trumps source of funds. The court did not contest Barbara’s claim
that her mother’s stocks had been a gift to her alone, but once she
had placed them in a joint account, they ceased being her personal
property.

In other cases, the legal dispute does not originate within the
household, but in relations between the household and outside au-
thorities. A striking case in point arises with tax obligations. Over
the past half-century, U.S. households have usually filed joint tax
returns and borne joint responsibility for any errors, misrepresenta-
tions, or fraud. Internal Revenue Service guidelines make clear the
extent of married couples’ joint liability: “Both taxpayers are jointly
and individually responsible for the tax and any interest or penalty
due on the joint return even if they later divorce. . . . One spouse
may be held responsible for all the tax due even if all the income
was earned by the other spouse” (Internal Revenue Service 2004).

What happens when a husband or a wife makes fraudulent claims
of which the other spouse has little or no knowledge? Since often
one spouse prepares the tax return and the other simply signs, the
opportunity for serious trouble looms large. Indeed until 1971,
under American tax law, the unwitting conspirator shared full liabil-
ity for fraud, whether the couple was divorced or still married. Be-
tween 1971 and 1998, however, Congress introduced some protec-
tion for what it called an “innocent spouse.” If a wife or a husband
could prove she or he was unaware and had no reason to know of
any tax understatement, the IRS would exempt that spouse from
unfair liability.

In 1989, for instance, a U.S. Court of Appeals declared Patricia
Price an “innocent spouse,” reversing an earlier judgment by the
U.S. Tax Court. In their 1981 joint federal income tax returns,
Charles Price, her husband, had claimed a $90,000 deduction for
expenses related to a Colombian gold mine investment. Patricia tes-
tified she “thought [it] was a bit much,” yet reassured by her hus-
band, she signed. When the IRS challenged the deduction some
years later, Patricia pleaded innocence: she had trusted her hus-
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band’s business expertise without suspecting foul play. Although the
Tax Court rejected her claims, the U.S. Court of Appeals was per-
suaded, noting, among other factors, Patricia’s subordinate involve-
ment in the household’s financial accounting system:

[W]e note that Patricia had limited involvement in the financial
affairs of her marriage with Charles in general and none what-
soever in the [gold mine] investment in particular. . . . Indeed,
Charles held a separate checking account for his investments,
while Patricia’s participation in the couple’s money matters ap-
parently was limited to paying household expenses and the
mortgage on their home. (Price v. Comm’r 887 F.2d 959, 965
(9th Cir. 1989))

Charles, concluded the Appeals Court, “had taken advantage of Pa-
tricia’s lack of understanding of their financial affairs and misled
her” (959). Nevertheless, under the legislation prevailing until 1998,
few aggrieved spouses either filed for protection or won their cases
(Willis 1998: 2).

In 1998, Congress responded to complaints by reducing joint lia-
bilities further, but by no means eliminating them. In fact, Elizabeth
Cockrell, who had agitated for tax reform, nevertheless lost her own
case when it came to the U.S. Supreme Court. During their two-
year marriage, John P. Crowley, Cockrell’s then husband, a com-
modities broker who speculated in tax shelters, allegedly duped her
into signing tax statements claiming fraudulent deductions for sham
tax shelter losses. In 1990, nine years after their divorce, the IRS,
unable to collect from Crowley, billed Cockrell, now a single mother
of two, for $650,000. Cockrell’s claim of innocence faced several
difficulties: her college education; her training as a stockbroker; her
involvement, however limited, in her husband’s business; the cou-
ple’s lavish living style; and the sheer size of the deductions for
which the IRS was pursuing them. As a result, both the Tax Court
and an Appeals Court rejected her defense (Cockrell v. Comm’r, 97–
2 U.S. Tax Cas. (CCH) P50, 549 (2d Cir. 1997)).

Stung by her defeat, Cockrell became an outspoken advocate of
legislative reform. She testified before the 1998 Senate Finance
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Committee and created Women for IRS Financial Equity (WIFE)
to defend vulnerable spouses. Congress did act on her group’s pro-
posal: after the 1998 tax reform, the number of innocent spouse
claims multiplied. Between 1999 and 2001, for instance, the IRS
received over 150,000 relief requests (Cozort 2003; see also U.S.
General Accounting Office 2002). Cockrell, however, did not bene-
fit personally. In 1999, the U.S. Supreme Court refused to hear her
argument that she was an “innocent spouse.” Yet concern about her
plight continued: in December 2003, a Daily News gossip story re-
ported that Hollywood movie producers were considering a movie
about Cockrell’s experience and that of another innocent spouse
(Grove 2003).

Contested Claims on Household Property

Major household purchases, as we have seen, typically involve most
or all household members and sometimes draw in other kin as well.
When trouble starts, the nature of those purchases and payment
for them often become acute matters of legal dispute. In divorce
settlements, for example, whether a household automobile belonged
to one spouse or both often hinges on whether they purchased it
separately, whether they used it separately, or whether one spouse
gave it to the other as a gift (see Hadden 1993–94).

Another recurrent form of property dispute is the attempt of par-
ties in a legal case to decide whether a given person’s collaboration
in a purchase constituted a gift, a loan, an entitlement, or a co-pur-
chase. When the legal action involves a divorce, a house is usually
by far the largest single piece of property up for division. At that
point, who paid for the house, how, and why becomes the crucial
legal issue. When parents, for instance, gave their child and the
child’s spouse money for a down payment, did they expect repay-
ment as they would of any loan, or was that money a gift? If a gift,
was it a conditional gift, with the expectation that the child would
eventually help out the donors? Did they and the children purchase
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the house jointly? If the child later divorces, what happens to the
parents’ investment? If the payment qualifies as a loan, the divorcing
couple is equally responsible for repayment, but if a gift, much de-
pends whether it was a joint or individual gift. In the absence of
strong evidence concerning the donor’s intentions, however, courts
commonly rely on the doctrine of gratuity: the presumption that
transfers of property between close relatives constitute gifts (see
Marvel 1979). Thus, if parents buy a house for their married child,
without further evidence of intentions, courts commonly decide that
the house purchase was a gift.

Some of these issues come forth dramatically in an unusual dis-
pute over home ownership decided in 2002 (Hudak v. Procek, 806
A.2d 140 (Del. 2002); see also Hudak v. Procek, 727 A.2d 841 (Del.
1999); Elder Law 2002). At issue was parents’ investment in a house
purchased by a child and surviving family members’ claims on that
house. Anna and John Procek, the parents, migrated from Czecho-
slovakia, settling in an ethnic New Jersey neighborhood with other
fellow Czechs, where they raised three daughters. The Proceks
never learned much English, nor how to drive a car. In 1978, when
they were in their mid-seventies, the couple decided to sell their
New Jersey home and move to Delaware near their eldest daughter
Helen Hudak. Helen had promised to take care of them in their old
age. Unfamiliar with complex financial transactions (they only used
cash for their purchases), the Proceks delegated Helen to purchase
their new home—one block away from her own—with the proceeds
from the sale of the New Jersey property. The house was titled in
daughter Helen’s name alone, although she had been married to
John Hudak Jr. for over two decades. After the Proceks moved in,
they paid all the new house’s expenses, but relied on Helen and John
for various forms of routine help. Helen drove her parents “to stores
and to medical appointments. . . . The Proceks gave cash to Helen
who wrote checks to pay [their] bills” (Hudak, 806 A.2d 145), while
John took care of occasional house repairs.

In April 1990, tragedy struck: after a short illness Helen died of
cancer. Before she died, Helen had offered to transfer the house’s
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ownership to her parents, but they declined. Therefore, after
Helen’s death, the house title passed to her surviving husband. A
few months later, concerned that Hudak might remarry and evict
them, John Procek persuaded his widowed son-in-law to sign an
agreement guaranteeing that the older couple could remain in the
house until their death. Procek died just three years later. Three
years after that, the now ninety-two-year-old Anna decided to move
out and live with Irene, another of her daughters. That’s when the
trouble started. Irene and Annie (the third daughter) asked Hudak
to sell the house and divide the proceeds equally among the three
of them. Hudak rejected the proposal and moved into the disputed
property with his son. Anna went to court, claiming the house was
hers, not Hudak’s. She had not, Anna testified, purchased the house
as an outright gift for her daughter: “See, I pay every penny for my
house. She not pay nothing, just take care of me, you know.” When
the court asked her why she and her husband had put the house in
Helen’s name, Anna answered: “I think she needs to take care of me
but she die so quick” (148). The Proceks would have gifted the house
to their daughter as reward for her care, but after their own deaths,
not hers.

Three court decisions sided with the older woman: first, the Dela-
ware trial court in 1998, and twice, on appeal, Delaware’s Supreme
Court. Yet the odds had been against Anna: after all, she had to
counter the strong legal presumption that when a parent transfers
property to a child, that transfer is an outright gift, not a conditional
donation. In reaching their decisions, the courts took into account
the elderly Proceks’ lack of familiarity with the American legal sys-
tem to explain why they probably had not understood the legal im-
plications of putting the house in Helen’s name. Nor was there a
record of a gift tax filing. In addition, the courts were skeptical that
parents of three daughters would privilege only one of them to such
an extent. The courts based a significant part of their decision on
their reading of the Proceks’ intentions and thus found themselves
fitting a complex set of household transactions into the narrower
niches supplied by the law.
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Valuation Struggles

Everyday household disputes often turn on contributions of family
members to the collective enterprise: spouses’ participation in house-
work, children’s responsibility for household tasks, negotiation with
outside organizations, and so on. Such issues become matters of
legal contestation when one member or another seeks compensation
for services to the household after the fact or makes claims on house-
hold assets by virtue of contributions to their production. The most
obvious cases result from injury, illness, death and divorce. Such
disruptions often raise thorny questions concerning the valuation
of household work. Unpaid contributions raise particularly delicate
issues because courts must decide whether such services should be
valued at all and if so, what value to assign.

The landmark divorce case of Hartog v. Hartog raises just such
issues (647 N.E.2d 749 (N.Y. 1995)). Katherine and Albert Hartog
divorced in 1991, after twenty-three years of marriage during which
they had raised two sons, who were then in their twenties. During
their time together, Katherine, who was fifty-one at the time of the
divorce, had devoted herself to her activities as “spouse, parent,
housekeeper and hostess” (752). From time to time, she had taken
sporadic but low-earning jobs. Albert spent five or six days a week
working in F. Staal, his family’s jewelry business. He was also in-
volved as director and shareholder in two other family businesses,
Hartog Trading Corporation and Hartog Foods International. Al-
bert, however, was not directly responsible for the management of
those companies; his brother and others supervised those two enter-
prises. With the exception of one joint checking account, the couple
kept separate banking and brokerage accounts. Along the way, the
Hartogs had their share of serious medical problems. Katherine had
undergone mastectomies for breast cancer in 1985 and 1986, while
Albert was diagnosed with prostate cancer in the later stages of their
divorce litigation.

When Katherine and Albert divorced, their case, as one judge put
it, presented “a multifaceted puzzle of issues” (752). Indeed, Hartog
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v. Hartog, first decided by the Supreme Court of New York, was
twice appealed, first in 1993 and again two years later. The contested
issues included:

1. Did Katherine have a claim on the appreciation of value in
F. Staal, where Albert worked many days a week?

2. Did she have an equivalent claim on the appreciation of the
other two family business, in which Albert did not partici-
pate very actively?

3. Was Katherine entitled to a portion of a bonus earned by
Albert prior to their divorce but paid him after the divorce
proceedings began?

4. Were the stocks and bonds that Albert kept in a safe deposit
box—some of which had been gifts to him from his par-
ents—his personal property, or did they also belong to Kath-
erine, since the stock and bonds had been commingled with
marital assets?

5. Was Katherine entitled to an award that guaranteed her abil-
ity to maintain the couples’ predivorce standard of living?

After an adverse 1993 judgment by the Appellate Division of the
Supreme Court, in its final 1995 judgment, the Court of Appeals
established the wife’s right in almost all these regards. The court
ruled most significantly that Katherine had a claim on the apprecia-
tion of Hartog Trading and Hartog Foods, despite Albert’s argu-
ment that neither her effort nor his had caused the disputed appreci-
ation. Albert’s involvement in both family businesses, albeit limited,
the court decided, sufficiently contributed to the appreciation of
their value. As a result, a portion of that appreciation rightfully be-
came marital property. But what precisely gave Katherine any claim
to the appreciated value of two firms in which she had never worked
directly? The court judged that her maintenance of the Hartog
household sufficed to qualify her claims. Citing 1980 domestic equi-
table distribution principles and the 1986 precedent case of Price v.
Price (593 N.E.2d 684 (N.Y. 1986)), the Court stated the law’s in-
tent: “to treat marriage in one respect as an economic partnership
and, in so doing, to recognize the direct and indirect contributions
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of each spouse, including homemakers” (Hartog, 647 N.E.2d 755).
Shortly after the case ended, Albert Hartog died of cancer. Kather-
ine collected from his estate (Plesent 2004). Hartog v. Hartog became
a landmark case precisely because of the principles on which the
wife collected. The more general assumption that domestic work
actually contributes to the economic welfare of the household by
now has acquired visible standing in American law.

The monetary awards for deaths of 9/11 victims brought similar
concerns into stark relief. How were those tragically lost lives to be
justly valued? American law has, of course, long provided opportu-
nity for suits alleging wrongful death. As we saw in chapter 2, the
loss of the deceased person’s income or practical services long domi-
nated court awards of compensation. Nevertheless, by the early
twentieth century, courts reluctantly moved toward also recognizing
the economic value of sentimental loss, including companionship,
affection, personal care, and sexual relations. Relatives of persons
killed on September 11 could have filed standard wrongful death
suits individually, and some of them did. But instead, for a number
of reasons, most notably to spare airlines from unmanageable litiga-
tion, the U.S. government decided to minimize individual suits by
creating a national Victim Compensation Fund, to be apportioned
among certified claimants. Lawyer Kenneth Feinberg took on the
delicate job of administering the fund and deciding how to allocate
available monies among those physically injured in the attack and
bereaved kin of those killed.

Feinberg received a great deal of discretion in deciding how to
proceed. Thus, he could have simply awarded equal amounts to sur-
vivors of every single victim. Or he could have bargained individu-
ally with those survivors. Instead, Feinberg took on directly the
daunting problem of evaluating the extent of each loss. That deci-
sion engaged him in a very complicated set of computations and
negotiations. He had to gauge carefully who was an eligible claim-
ant, who had the right to speak for a given victim’s claimants, how
much compensation eligible claimants should receive, and for what
losses. For example, he relied on variable prospective economic loss
to determine survivors’ claims, but set a standard per-victim pay-
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ment for the survivors’ pain and suffering ($250,000 for each indi-
vidual killed, plus $100,000 for each surviving spouse or child).

As compensation guidelines shaped up, one remarkable feature
of discussions surrounding the fund was the salience of moral
themes. Passionate debates broke out over why widows or parents
of top-earning executives should receive more money than a jani-
tor’s or a firefighter’s survivors, and over whether gay and lesbian
partners should be allowed to collect. Did bereaved common-law
partners and fiancés qualify for compensation? What about es-
tranged spouses? Why the cap on pain and suffering losses? And
why such prominence to economic loss? As one critic put it, “It is
all too easy to do the math with work hours rather than with heart-
break” (Meyerson 2002).

Meanwhile, the families of victims killed in other disasters—the
1993 World Trade Center bombing, Oklahoma City, the U.S.S.
Cole, embassies in East Africa—questioned the moral legitimacy of
a fund that compensated for the September 11 losses, but not theirs.
For instance, Kathleen Treamor, who lost her four-year-old daugh-
ter in the Oklahoma City attack asked, “Why is it right for a New
York stockbroker’s widow to be given millions of dollars and not a
poor farmer’s family in Oklahoma? . . . Why is my daughter worth
less than these people?” (Belkin 2002: 95; see also U.S. Department
of Justice 2002).

The fund closed on June 15, 2004. How did Feinberg apportion
almost $7 billion to settle 2,900 claims for death and 4,400 claims
for personal injury? Following wrongful death litigation precedent,
Feinberg relied largely on the economic loss created by each death.
But two other issues drew him even more directly into household
affairs. The first was determining which bereaved claimant was enti-
tled to receive monetary compensation; the second, deciding what
precisely constituted a household’s economic loss. Specifying legiti-
mate claimants involved Feinberg in drawing difficult distinctions.
Members of the same household as the deceased—spouses and chil-
dren—were obvious candidates. But Feinberg had to contend with
multiple other claims, most notably unmarried cohabitants and
same-sex partners. To make matters more complicated, in many
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cases relatives and companions of victims bitterly contested which of
them had the right to compensation. For example, Feinberg finally
decided that only if the same-sex partner and the victim’s family
agreed on the claims, would the same-sex partner qualify (Boston
2004; Gross 2002).

Estranged spouses presented equally tangled problems. Consider
the case of Mandy Chang, employed at the First Commercial Bank
of Taiwan, who died on the seventy-eighth floor of the World Trade
Center’s south tower. Her surviving estranged husband, James C.
Burke, and her mother, Feng-yu Wu, battled over their rights to
compensation from the fund. Because Burke and Chang never di-
vorced, he claimed to be her legal heir. According to her friends,
however, the only reason the couple had not yet divorced was
Chang’s reluctance to engage in a legal and financial struggle.
Chang’s mother, who lived with her in Manhattan and was declared
as a tax dependent, challenged her son-in-law’s moral claims to
compensation. Her attorney, Michael Cervini, tried voiding the
marriage (Chen 2002). As it happened, however, Burke could not
make a credible claim for his own financial loss. After hard bar-
gaining by Cervini, the estranged husband accepted a smaller
award and conceded the bulk of the payment to his mother-in-law
(Cervini 2004).

Determining what constituted economic loss was an equally chal-
lenging task. Initially, the fund made no provision for compensating
unpaid household work—which as we have seen constitutes a crucial
part of household economic activity. Organized feminists raised
complaints and lobbied Feinberg intensively on this issue. In Janu-
ary 2002, New York Congresswoman Carolyn Maloney and eleven
other members of Congress protested in writing against Feinberg’s
failure to “take into account household services performed by the
working person for the family, such as child care and household
upkeep” (Maloney 2002). Martha Davis, vice president and legal
director of the National Organization of Women’s Legal Defense
and Education Fund joined Joan Williams, director of the Program
on Gender, Work and Family at the Washington College of Law,
American University, in making a detailed appeal. They argued that
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“ignoring the unpaid work performed by full-time workers raises
sex discrimination concerns. . . . Women victims,” they continued,
“especially mothers, are much more likely to have expended signifi-
cant time on unpaid work” (Davis 2002: 220).

Feminists succeeded: Feinberg changed the policy. The Victim
Compensation Fund Final Rule in March 2002 allowed for a case-
by-case consideration of claims for “replacement services loss”: be-
reaved survivors could now claim compensation for the economic
value of household services provided by the decedent (U.S. Depart-
ment of Justice 2002). The unpaid labor included that of both
women and men. Feinberg’s case-by-case approach allowed a de-
tailed calculation of such household contributions. The fund typi-
cally took evidence of the survivors’ actual expenditures after 9/11
on unpaid household tasks the victim would have performed, then
extrapolated the proven expenditures to the victim’s normally ex-
pected lifetime. For example, in the case of a forty-year-old unmar-
ried firefighter who earned $71,000 a year, the “initial estimated
gross award” amounted to $1.5 million. The fund included in its
compensation calculations the fact that he had assisted his parents,
who were in frail health, with multiple chores and other services.
The computation of the fireman’s parents’ award used as a basis the
$3,300 the parents spent on roof repairs after 9/11, on the ground
that, if alive, the fireman would have done the job himself. The fund
treated this expense as “labor component of supplemental purchased
services,” and awarded the parents a $40,000 supplement to the
wage-based compensation for the fireman’s death (Dreher 2004).

A married fireman’s survivors received supplemental compensa-
tion based on actual expenses incurred during 2002 and 2003, ex-
tended through his normal life expectancy. The reported items
included:

Interior house painting $700
Stain windows 400
Lawn care 800
Tree removal 1,200
Roof replacement 15,240
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Snowplowing 180
Exterior house painting 600
Plumbing 125
Total $19,245

Clearly, the items featured men’s unpaid household work (Dreher
2004). In the case of a twenty-six-year-old accountant who had
worked in the World Trade Center for a financial services company
earning $50,000 annually, the fund increased the award by consider-
ing the economic value of the woman’s assistance to her disabled
immigrant mother, who spoke no English. According to the family’s
lawyer: “She was her mom’s go-between with the outside world. It
was sort of a reverse parental role” (Chen 2004: 4).

Household Law Meets Household Practice

Go to your local bookstore. The average general bookstore has a
full shelf of advice books, which frequently stand high on best-seller
lists. Amid the advice on making a billion dollars, losing a hundred
pounds, and transforming your psyche, you will find plenty of legal
advice, sometimes on how to take a problem before the courts, but
more often on how to protect your interests and avoid trouble with
the law. When it comes to management of household finances, here,
for instance, are some samples of the advice Shelby White gives
to women in her book What Every Woman Should Know about Her
Husband’s Money. “If you have separate property,” White warns,
“think very carefully about whether you want to put it in a joint
account. It’s easy to give up control to show that you trust somebody.
But you may regret it in the future” (White 1992: 29). She illustrates
some of the “terrible mistakes” women make with money:

Using her money for expenses while her husband’s investments in-
creased. For nine of the thirteen years of her marriage, Linda
outearned her husband. They split expenses and used her extra
earnings to pay taxes. Sounds reasonable. But all the time they
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were using her money, his separate investment account, which
he had before they married, continued to grow. (45)

Using her separate money to buy something in joint name while her
husband holds on to his separate investments. When they split,
Abby’s husband got half the joint property, Abby got nothing
of his separate investments. (46)

But the “biggest mistake of all” White stresses, is “thinking that
talking about money is not romantic. The very precautions
that would help you at the time of a divorce or the death of your
husband—prenuptial agreements, accurate records about property,
knowing the value of stock options—are viewed as unromantic”
(46–47).

When it comes to family loans, advice experts are equally em-
phatic. One money expert, for instance, characteristically agrees that
parents should help a hard-working child buy a new home or start
a business. But “keep it business-like” she counsels: “If you don’t
document the transaction you risk not getting paid back and have
little recourse legally. . . . If you loan money to your child and his
or her spouse, a written agreement insures that each party has an
obligation to you in the event of premature death or divorce”
(Sahadi 2000).

A Legal Guide for Lesbian and Gay Couples also provides advice for
its constituency. It counsels members of same-sex households on a
broad range of financial concerns. When it comes to household
work, the book offers a specific set of injunctions to make the divi-
sion of labor equitable:

A person who spends all weekend fixing up a jointly owned
house or a home solely owned by the other partner can be paid
an agreed-upon hourly rate, with the compensation either
paid in cash by the other or added to the carpenter’s equity in
the house. A stay-at-home mate can be given a weekly salary or
can trade services (you fix the car while your love does the
laundry). You should also think about the homemaker’s future
if you split up. You can agree on a period of support payments
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for the homemaker, thereby creating your own alimony-like
arrangement by contract. (Curry, Clifford, and Hertz 2002:
chap. 6, p. 22)

In the area of household life, legal advice books (plus their equiva-
lents in newspapers, magazines, Web sites, and television broad-
casts) make a subtle point of great importance for our understanding
of households and the law. Despite the peculiarities of each single
case, lawyers, judges, and juries follow principles that are sufficiently
visible and uniform for dispensers of advice to tell wary household
members which practices will have adverse legal consequences. In
this way, interpretations of the law influence household practices

Another, even subtler, kind of feedback links legal routines to
household practices. Despite general respect for statutes and prece-
dents, lawyers, judges, juries, and legal scholars regularly call atten-
tion to perverse consequences of existing statutes and precedents—
consequences for life outside the courtroom. For instance, as we
saw earlier, having discovered how collective liability for income tax
fraud penalized households in which one spouse had cheated on its
income tax return, American courts and legislatures worked out a
distinctive doctrine to protect truly innocent spouses and other
household members. Now advice experts regularly warn spouses to
check on income tax returns before signing, to qualify themselves
for innocence in the event of a later claim by the IRS. A Washington
Post columnist put it bluntly:

Girlfriends, if I’ve told you once, I’ve told you a thousand
times, look at what you sign. But you are hardheaded. Each
year thousands of women find themselves liable for tax debts
incurred by their ex-husbands. In most cases these women had
let their husbands do the taxes and then had simply signed the
tax form presented to them. (Singletary 1999: HO2)

Thus the law and household practice intertwine like vine and tree,
each one operating on partly independent principles, each one re-
sponding to the other’s life.
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Relations between imprisoned felons and their households cast
an unexpected light on this interplay between households and the
law.12 In this case, the law of crime and punishment occupies center
stage. At a time when the United States ranks second only to Russia
among Western countries in its ratio of prisoners to general popula-
tion, the issue is pressing (Mauer 1999: 19). Looking at the District
of Columbia, Donald Braman reports that “about one out of every
ten adult black men . . . is in prison, and, at last count, over half of
the black men between the ages of eighteen and thirty-five were
under some type of correctional supervision.” The United States,
Braman notes, “at a cost of over $40 billion a year . . . now holds
one out of every four of the world’s prisoners” (Braman 2004: 3).

Although some convicted felons are solitary men, most of them
maintain regular connections, however troubled, with households—
their households of origin as well as households they themselves had
formed. Members of those households who maintain contact with
prisoners bear a serious burden. To document those burdens, Bra-
man spent three years interviewing more than two hundred inmates
and their families within the District of Columbia. Economic inter-
actions between households and prisoners included (extremely ex-
pensive) collect phone calls by prisoners to their families, sending
of portions of the miserable wages earned in prison to destitute fam-
ilies, families sending money for prisoners’ purchases in the prison
canteen, and repeated negotiations between prisoners and their rela-
tives over means of coping with the economic hardships imposed on
families by the prisoner’s absence.

One of Braman’s families illustrates the wrenching difficulties
faced by all the rest. Edwina and her son Kenny were at the core of
this household’s travails. Years earlier, the now sixty-two-year-old
Edwina had moved from Alabama to D.C. She had separated from
her husband and raised her two children alone, working her way
up to a supervisory position in an Army division. By 1998, she was
planning to retire on a small pension, sell her house, and return to

12 Clayton and Moore 2003; Edin, Nelson, and Paranel 2004; Martin 2001; Mu-
mola 2000; Western, Patillo, and Weiman 2004.
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Alabama with the proceeds from that sale to help her sister care for
their mother, who was in the early stages of Alzheimer’s disease. At
that point, Edwina shared her house with the forty-two-year-old
Kenny and his two sons. Kenny, who worked as a computer techni-
cian, helped his mother by paying for routine expenses and the
mortgage, as well as taking care of house and car repairs. He also
contributed to a niece’s college expenses at Howard University. Ed-
wina, meanwhile, helped Kenny with child care.

One violent incident undid their household arrangements. As
Kenny returned home one day, he was assaulted by a neighborhood
crack addict. He fought back, stabbing the man with a knife he car-
ried for self-protection. The man died and Kenny went to prison.
Meanwhile Tasha, Kenny’s daughter from a previous relationship,
moved in with Edwina bringing along her newborn baby. Edwina
had to make up for Kenny’s lost income and household assistance,
as well as to manage the additional costs of occasional babysitters
for the children, plus Kenny’s prison expenses. She therefore can-
celled her plans to return to Alabama, took a second mortgage on
her home, and returned to work part-time. Kenny knew how badly
his absence hurt the household. He told Braman: “By me being the
only man—I’m from the South, and you know, you’re the man, and
you’re supposed to take care of all the females—and there’s just a
lot of things around the house that goes wrong. . . . I fix the car, and
I fix all the plumbing and . . . it becomes a strain when you have to
find money to fix things” (Braman 2004: 110). Kenny’s contribu-
tions, comments Braman, are “typical in that he not only drew from
but also contributed to a number of familial resources, benefiting
both himself and others” (109).

Households in and out of the Law

As we have seen, household commerce presents the law with even
greater challenges than do the complex issues raised by coupling
and relations of care. Why is that? Household economic relations
involve an intricate mix of intimacy and economic activity. They
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interweave long-term commitment, continuous demands of coordi-
nation and reciprocity, relations to kin, friends, and others outside
the household. They impose shared vulnerability to the failures,
mistakes, and malfeasance of other household members. These mul-
tiple concerns surface in the routine management of household fi-
nances, in both major and ordinary domestic purchases, and in ne-
gotiations over household work. When households get into financial
trouble or break up, economic interactions of family members add
yet another layer of complexity: kin help the unemployed, and fi-
nancial roles often reverse, with children, for instance, now support-
ing their parents. Intimacy and economic activity continue to inter-
sect, but they take on new configurations.

The law faces two difficulties in dealing with this formidable set
of household transactions. First, it lacks sufficiently subtle templates
to represent the multiple relations and transactions that occur in
households. Second, legal templates operate on different principles,
relying on a distinct set of procedures and distinctions when house-
hold members bring their economic disputes to court. Transactions
among household members, for example, vary enormously in mean-
ing and consequences, from the coins a mother gives her child to
buy an ice cream bar to the money parents later commit to the same
child’s college education. But for most purposes the law compresses
monetary transfers among household members into just three cate-
gories: gifts, bargained exchanges, and thefts (Baron 1988–89; Rose
1992). Furthermore, while household members and their kin put
great energy into distinguishing different relations from each other,
legal proceedings commonly lump relations together by setting: an
arena of legally enforceable contracts, and another arena in which
commitments, although operating on moral principles, have no
claims to legal enforcement.

From a nonlegal viewpoint, some of these distinctions look
strange. The law regularly treats transactions that would qualify as
contracts outside of households—for example, performance of
housework—as gifts. The gift-bargain distinction also cuts the other
way, however; in high-stakes divorce settlements and compensation
for wrongful death, as we have seen, courts frequently start counting
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up unpaid contributions to household welfare as if they resembled
wage work. The law continues to distinguish between a “gratuitous”
and a “commercial” sphere, but it draws the line differently from
that prevailing in everyday practice.

The imposition of such a distinction tilts the angle of reflection
as household practices appear in their legal mirrors. Most obviously,
children play prominent, influential parts in household life, but
child-child and child-adult relations rarely figure in legal contests.
To be sure, people go to court over claims concerning child custody,
child abuse, paternity, and occasionally even a child’s education. But
for the most part, courts place children on the gratuitous side of the
legal boundary, declining to intervene in what they define as family
matters. The distinctions make a difference. Recall that courts gen-
erally refuse to enforce a child’s claim on financial support for a
college education, yet a few states make a dramatic exception in the
case of divorce. Then the obligation of one or both parents to pay
for college can become an enforceable contract. More generally, in
the legal world divorce moves many a relation from the gratuitous
to the commercial sphere. Similar adjustments of the boundary
often occur in the legal treatment of inheritance. Contestation over
the legal rights of same-sex households pivots on just such distinc-
tions: on which side of the line between gratuity and commerce do
relations within those households belong? When same-sex couples
with children break up, does one of the adults have a right to ali-
mony? To child support? To recovery of household assets?

In these ways and more, contests and decisions in the legal arena
shape household life. Influence obviously runs in the other direction
as well: lawyers, judges, and juries deploy their own knowledge of
changing household structure and practices as they make binding
decisions. Cohabitation, divorce, and separation become more com-
mon, and present new problems to the law. More women go into
wage work, and courts have no choice but to notice the changing
division of household labor that results from women’s employment.
Shifts in caring, coupling, and household practices all eventually af-
fect the law, its interpretation, and its application to concrete cases.
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In the law or outside, households absorb some of the most intense
relational work that people ever carry on. That work intertwines
intimacy and economic activity so closely that one often becomes
indistinguishable from the other. Household members feed each
other, contribute their labor to the household’s collective enter-
prises, and transfer goods, services, and assets as a matter of course.
While conducting the household as an intimate economic enter-
prise, adults and children pursue two activities we have observed
repeatedly in our exploration of coupling, caring, and household
life: marking boundaries among different relations that transect the
household, and within each boundary matching media and transac-
tions to each relation’s distinctive meaning. In their own versions of
household intervention, courts do the same. Doctrines of hostile
worlds, separate spheres, and nothing-but, we see once more, fall
lamentably short of catching the intimate complexity of household
interactions.



Chapter 6

Intimate Revelations

Hildegard Lee Borelli and Michael J. Borelli were married in 1980.
Three years later, as Michael’s health began to falter, he went to the
hospital repeatedly with heart trouble. In 1988, after he suffered a
stroke, Michael’s doctors recommended round-the-clock institu-
tional care. But Michael resisted the move. Instead, he promised his
wife that if she cared for him at home, at his death he would leave
her a large share of his estate. He did not keep the promise. The
following year, after Michael’s death, Hildegard discovered he had
bequeathed the bulk of his estate to Grace Brusseau, his daughter
by an earlier marriage. Her legal appeals for enforcement of the
marital promise failed.

In a 1993 decision, the California Court of Appeals turned down
Hildegard’s claims. The decision became notorious among feminist
legal scholars (see, for example, Siegel 1994; Williams 2000). Se-
verely condemning the Borellis’ “sickbed bargaining,” the court
ruled that, as Michael’s wife, Hildegard owed him nursing care free
of charge and therefore had no right to ask compensation for her
efforts (Borelli v. Brusseau 16 Cal. Rptr. 2d 16, 20 (Cal. Ct. App.
1993)). A dissenting judge vigorously disagreed with the implication
that Hildegard “had a preexisting . . . nondelegable duty to clean
the bedpans herself” (20). The judge commented that in this day
and age spouses should have every right to contract with each other
for services and their compensation. After all, Hildegard could easily
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have hired commercial help for the day-to-day drudgery of caring
for an invalid, but responded to her husband’s promise by doing it
herself. The court’s majority, however, rejected that view:

The dissent maintains that mores have changed to the point
that spouses can be treated just like any other parties haggling
at arm’s length. Whether or not the modern marriage has be-
come like a business . . . it continues to be defined by statute as
a personal relationship of mutual support. Thus, even if few
things are left that cannot command a price, marital support
remains one of them. (16)

Both sides of the Borelli v. Brusseau court decision impale them-
selves on the horns of hostile worlds/nothing-but reasoning. One
horn declares that marriage must remain sacred, insulated from
commercial transactions; the other horn announces that marriage is
a commercial transaction. Both sides thus fail to recognize one of
this book’s most important revelations: that every relationship of
coupling, caring, and household membership repeatedly mingles
economic transactions and intimacy, usually without contamination,
yet relations of coupling, caring, and household membership oper-
ate differently from other relationships. As long as we cling to the
idea of hostile worlds we will never recognize, much less explain,
the pervasive intertwining of economic activity and intimacy. Yet
nothing-but reductionism fails to allow for the distinctive properties
of coupling, caring, and households. The prominence of intimacy
in those social relations transforms the character and consequences
of economic activity within them. The question, therefore, is not
whether intimate partners can or should engage in economic trans-
actions but what sorts of economic transactions match which inti-
mate relations. In contrast to hostile worlds and nothing-but under-
standings, this book has forwarded a connected lives view: in all
social settings, intimate and impersonal alike, social ties and eco-
nomic transactions mingle, as human beings perform relational
work by matching their personal ties and economic activity.
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By no means do all matches work well. Some properly excite in-
dignation, or at least generate surprise. Guy de Maupassant invented
a story illustrating precisely this point. His nineteenth-century fic-
tion In the Bedroom (Au bord du lit) tells the tale of the Comte de
Sallure, who once had dallied with various mistresses, offering the
women “money, jewels, suppers, dinners, theatres.” After ignoring
his wife for some time, Sallure suddenly developed a renewed and
powerful infatuation for the Comtesse. The newly smitten Sallure
became jealous of his estranged wife’s many admirers. One evening,
returning home from a reception, Sallure resolved to seduce her by
declaring his reborn passion. After reminding her husband of his
infidelities and his earlier claims that “marriage between two intelli-
gent people was just a partnership,” the Countess agreed to rekindle
their relationship, but at a price. Sallure would have to pay her five
thousand monthly francs, approximately what he had spent on each
of his mistresses. When the husband protested “that the idea of a
man paying for his wife is stupid,” the Countess explained the bar-
gain: “Well, you want me. You can’t marry me because we are al-
ready married. So why shouldn’t you buy me? . . . Instead of going
to some slut who would just squander it, your money will stay here,
in your own home. . . . By putting a price on our lawful love you’ll
give it a new value . . . the spice of wickedness” (Maupassant [1883]
1971: 215–16).

Sallure relented, tossing her his wallet with the francs inside, ask-
ing only that his wife “not make a habit of it.” The Comtesse insisted
on her terms, adding that “if you’re satisfied . . . I’ll ask for a raise”
(216). Maupassant caught the incongruity of a quid pro quo con-
tract—sex for money—in the marriage of his time. The point was
not that spouses never passed money from hand to hand in nine-
teenth-century French households. It was that the terms of the pro-
posed contract blurred existing boundaries between prostitution and
marriage. By negotiating medium, transaction, and boundary, the
aristocratic couple were defining the content and conditions of their
relationship.
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As this book’s complicated journey began, we set out to seek an-
swers for three big questions:

1. Under what conditions, how, and with what consequences
do people combine economic transactions with intimate
relations?

2. Why and how do they erect complicated stories and prac-
tices for different situations that mingle economic trans-
actions and intimacy?

3. How does the American legal system—attorneys, courts,
judges, juries, and legal theorists—negotiate the coexistence
of economic claims and intimate relations?

The pursuit of the answers through an analysis of coupling, car-
ing, and households has taken us into worlds full of adventure. We
have seen, for example, men and women announcing themselves as
committed to marriage by purchasing an expensive ring, and have
then observed courts facing a complex problem when those engaged
couples break up and go to law. Of assets transferred during the
engagement, including the ring, which now belongs to whom? (In
this instance the courts commonly deploy the exotic doctrine of
“conditional gifts.”) With regard to caring relations, we have noted
family members delivering medical care to ailing kin but have also
watched courts adjudicate whether that care qualified the caregiver
for compensation after the ailing person’s death. And—even more
surprising—whether the care constituted “undue influence” over
the bequest of the recently departed. Households have presented
even greater complexity. For example, awards to survivors of 9/11
victims raised the knotty question of compensation for the victim’s
unpaid household work, just as within intact households who owes
what unpaid services recurrently becomes a matter of negotiation
and dispute. (In the victim compensation cases, we see lawyers de-
bating the “labor component of supplemental purchased services.”)

Our first question—how, when, and with what consequences peo-
ple mingle intimacy and economic activity—therefore receives a
double answer: economic activity is integral and essential to a wide
range of intimate relations, but the presence of intimacy endows the
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economic activity with special significance. Economic practices such
as major purchases, household budgets, provision of health care, and
ceremonial gifts engage participants in selecting appropriate media
for payment, matching that media with transactions, assigning
meaning to their relationships, and marking boundaries that sepa-
rate intimate relationships from other relationships with which they
might easily and dangerously be confused.

Why, then, do participants in intimate relationships create elabo-
rate stories and practices for situations that mingle economic activity
and intimacy? For essentially the same reasons. Within households,
for example, every bargain struck has significance both for the trans-
action at hand and for longer-term relations among household
members. To the extent that household members have spun a web of
reciprocity, a community of fate, and a set of obligations to mutual,
collective protection, confusing household interaction with routine
market transactions would, indeed, signal a threat to household via-
bility. There lies the truth in the otherwise defective doctrines of
separate spheres and hostile worlds: although they teem with eco-
nomic activity and often involve their members extensively in mar-
ket transactions, zones of intimacy operate according to different
rules from other sorts of organization.

Different rules? What exactly have we learned about the distinc-
tive properties of intimate settings? First, a resounding negative con-
clusion: intimate settings do not stand out from others by the ab-
sence of economic activity. Nor do they lack connection with the
commercial world. On the contrary, coupling, caring, and house-
holds entail extensive production, consumption, distribution, and
transfer of assets. None of these intimate interactions would long
survive without their economic component. We must, however,
maintain the distinction between intimate ties and intimate settings.
Intimate ties include all those in which at least one party obtains
information or attention that if widely available would damage one
or both of the parties. Intimate ties occur in a wide range of settings,
including some that are predominantly impersonal in character. We
have seen intimate ties appearing in professional-client relations and
within commercial firms. Indeed, the reverse hostile worlds doc-
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trine—that intimacy corrupts rationality—arises especially in just
such settings. But in some settings intimate ties prevail.

Intimate settings turn out to have distinctive characteristics that
mark them apart from impersonal settings. How do we recognize
an intimate setting? It is one in which a high proportion of social
interactions belong to ties in which at least one person gains access
to information and/or attention that, if widely spread, could damage
one of those participating in the interaction. Such settings create
“communities of fate” in two regards. First, participants are making
decisions and commitments that assume the continuing availability
of shared resources and mutual guarantees. Second, by their very
interactions they are transforming shared resources and mutual
guarantees—degrading or improving the collective fortune such as
a family house, creating or destroying means of internal coordina-
tion such as household budgets, expanding or contracting trust, such
as the probability that one person will repay money borrowed from
another, and so on.

Where we find a high density of intimate ties, we have seen, other
crucial conditions prevail as well:

• Most interactions have implications for third parties who are
intimately connected with at least one of the interacting per-
sons, and often with both.

• Members of intimate settings are engaged not only in short-
term quid pro quo exchanges but also in longer-term reci-
procity—commitments to provide help and attention when
need arrives.

• Because of these conditions, each transaction matters not
only for the instant but also for future interactions, third
parties, and the community of fate.

• That is why confusing relations belonging to an intimate set-
ting with those—intimate or impersonal—attached to other,
nonintimate settings, introduces conflict and reduces mutual
commitments.

• That is also why seemingly minor failures take on major sig-
nificance to the parties: they cast doubt on membership’s
meaning and future.
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• Reacting to such threats of conflict and weakened alle-
giances, defenders of intimate settings introduce doctrines
and practices of separate spheres and hostile worlds.

How does the American legal system deal with these intimate set-
tings and relations? Answers to this third question have brought
some of this book’s greatest surprises. For we have seen legislators,
lawyers, judges, and juries creating matrices of relationships within
which distinctions, meanings, and operating rules often look quite
different from those prevailing in everyday practice. Legal theorist
Thane Rosenbaum notices the differences between legal proceed-
ings and everyday practice, but deplores that difference (see also
Noonan 1976). Taking the example of compensation for 9/11 survi-
vors, he condemns a legal system that assigns monetary values
to moral and emotional losses. What victims of such losses need,
Rosenbaum argues, is a chance to tell their stories, to grieve with
others, to receive moral counsel from the law. “People look to
the law,” he declares, “to provide remedies for their grievances and
relief from their hurts, to receive moral lessons about life. . . . What
most people don’t realize is that judges and lawyers are motivated
by entirely different agendas and mindsets” (Rosenbaum 2004: 5).1

In this regard, Rosenbaum wants to erase the distinction between
legal proceedings and everyday practice, at least the practice of
moral discourse.

Rosenbaum’s proposal, however, ignores the fact that legal spe-
cialists and everyday practitioners of intimacy are pursuing quite
different objectives. Legal specialists are usually seeking ways to
apply available rules to contested problems, while most of the time
participants in intimate relations are simply trying to pursue their
lives more or less satisfactorily. Precisely because the overlap is small
but crucial and contested, translation between the two worlds re-
quires delicacy, sophistication, and negotiation. To be sure, the law
changes as general practices of intimacy change, legal decisions af-
fect intimate practices, and participants in legal processes bring their

1 For a contrasting view of stories and the law, see Brooks and Gewirtz 1996. For
a far different evaluation of the 9/11 awards, see Shapo 2002.
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own experiences and understandings of intimacy to bear on legal
decisions (Ewick and Silbey 1998, 2003; Lazarus-Black and Hirsch
1994). Legislators and courts also change the law in response to
political shifts and popular mobilization. Yet doctrines such as con-
sortium, innocent spouse, and undue influence reveal a legal world
that describes and prescribes intimate relations according to princi-
ples requiring a dramatic reinterpretation of those relations.

How Far Do These Lessons Go?

Is this book’s account of how intimacy and economic transactions
mingle an American contemporary story, the peculiar outcome of a
money-driven U.S. culture? After all, it does focus on U.S. practices
and law, most often during the past half-century. Certainly, the
modern monetization of economic life has marked profound differ-
ences in our experiences of intimacy. Yet this book is most emphati-
cally not just about the United States and not just about the recent
past.2 Its broadest arguments apply across the world, wherever and
whenever intimacy and economic transactions intersect. There has
never been the sort of time that separate spheres enthusiasts dream
about, where intimacy’s purity thrived uncontaminated by eco-
nomic concerns.

Along the way, we have glimpsed the relevant American past, in
such episodes as the caregiving experiences of Martha Ballard in
eighteenth-century Maine, the domestic arrangements of Patsy and
Samuel Miller in nineteenth-century Louisiana, and Leo Rosten’s
flirtation with New York taxi dancer Mona during the 1930s. The
relations, transactions, media, boundaries, and overall meanings of

2 For outstanding examples of non-American studies concerning similar phe-
nomena, see Altman 2001; Castle and Konate 2003; Collier 1997; Cohen, Pepin,
Lamontagne, and Duquette 2002; Comaroff 1980; Cresson 1995; Day 1994; Evers,
Pijl, and Ungerson 1994; Fehlberg 1997; Gowing 1996; Guérin 2003; Gillis 1996;
Howell 1998; Leonard 1980; Miller 1994; Moodie and Ndatshe 1994; Moors 1998;
Pahl 1999; Saguy 2003; Scambler and Scambler 1997; Singh 1997; Song 1999;
Wilson 2004.
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intimacy have changed through history and continue to change. But
from the very start, couples, caring, and household organization
have brought together economic activity and intimacy.

What about non-American experiences? We could reach out very
widely, as far back as classical Athens. Athenians adopted a strangely
familiar set of distinctions separating the women they called hetaera
from other sex workers. Hetaeras were capricious, felt free to refuse
prospective lovers, offered sexual liaisons to those suitors who
pleased them, expecting seduction rather than bargaining. They also
insisted on receiving gifts rather than quid pro quo payment: “He-
taeras had a powerful interest in this game. Upon the fragile status
of the gift depended their fragile status as ‘companions’ rather than
common prostitutes” (Davidson 1998: 125). Clearly, the hetaeras
distinguished themselves from other women who supplied Atheni-
ans with sex for money: “women who worked in brothels were regis-
tered and had to pay the pornikon telos, the whore-tax. Flute girls
could charge no more than two drachmas a night and were forced
to go with whomever the Astynomos [a public order board] allotted
them” (124). For more than two millennia, then, people have been
employing elaborate matrices of intimate relationships, taking great
care to distinguish them, often using distinctive sorts of payment to
mark crucial boundaries.

The lessons of this book also call up comparisons with the rest of
the world in our own time. Just one example to make the point:
French social scientist Florence Weber (2003) takes up the case of
agricultural households, a well-studied site of intricate interaction
between economic activity and family relations. Consider the legal
arrangements of “deferred income” in which a child of an agricul-
tural family eventually receives compensation for unpaid labor con-
tributed to the farm’s increase in value. In France, agricultural de-
ferred income has served as a model for the creation of similar
arrangements in retail trade, crafts, and wives’ unpaid contributions
to their husband’s professional success.

This sort of mingling likewise promoted the invention of the
doctrine of “undue enrichment.” Much like undue influence, this
French doctrine raises the question of whether the unpaid contribu-
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tions of a child to the care of elderly parents establishes rightful
claims to compensation from the parents’ estate. While some courts
rejected such claims, declaring filial help a moral duty, in 1994 the
country’s highest appeals court (Cour de Cassation) ruled in favor of
compensating unpaid assistance that exceeded filial duty. The court
reviewed the case of a man who took complete charge of his aging
and ailing parents at the cost of his own career, thus enriching the
family by saving the expense of a nursing home but impoverishing
himself. The lower courts tried to defend something like a doctrine
of separate spheres, but the higher court clearly ruled in favor of
an appropriate match between compensation and intimacy. What is
more, they actually set legal limits on the obligations of filial piety.

Both in the United States and elsewhere, the analysis of the
law provides a triple lesson. First, systems of law have their own
inbuilt conventions, doctrines, and traditions. We have just seen that
France, as a civil law country, treats the purchase of intimacy in
somewhat different terms from the United States, a country of
common law. Second, the law evolves through contestation and ad-
aptation. Weber displays the adaptation of French civil law through
expansion of the agricultural model. In the U.S. case, earlier chap-
ters have traced the remarkable evolution of coverture and consor-
tium as doctrines applying to coupling and household intimacy.
Third, all legal systems interact with ordinary practices in their
areas of application. Weber, for instance, analyzes the response of
French courts to changes in French household economies. On the
American side, of course, we have seen this sort of interaction
abundantly.

As much as it has explored legal territory, this book has not at-
tempted to survey, much less to exhaust, the full range of legal de-
bates in its area. For example, a legal scholar crossing the same ter-
rain might very well take up questions of child support, alimony,
foster care and adoption, or surrogacy and the sale of female eggs
for reproduction. Others might analyze the practical impact of law
on intimate economic practices, such as legalization of gay marriage
or the parental rights of unwed fathers. Only occasionally, further-
more, has this study moved into the large adjacent territory in which
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both practices and the law limit the unwanted presence of intimacy
in settings that are presumably impersonal, such as corporations,
schools, and professional services. In these settings, indeed, we often
see what we might call reverse hostile worlds reasoning: the pres-
ence of intimacy, in this view, corrupts proper standards, as exempli-
fied by cronyism, nepotism, insider trading, and sexual harassment.
Nor does the book provide analyses of the legal profession or legal
institutions as social phenomena. It does, however, treat legal ac-
tion—in this case especially litigation—as a social process, focusing
on its interaction with routine practices outside the legal arena.
Some of our most impressive findings concern that interaction, for
example, in the ways that legal actors must recast practices they ad-
vocate in order to make them fit existing law.

What about Policy?

One final disclaimer: despite its occasional forays into normative
questions, this book by no means takes up a systematic exposition
of normative principles that ought to govern intimate relations ei-
ther in ordinary practice or in the law. Instead, the book clarifies the
stakes of a number of consequential policy questions. It does so by
overturning statements of fact, of possibility, and of cause-effect re-
lations that frequently appear in normative discussions. The most
obvious case concerns the now familiar separate spheres and hostile
worlds arguments. Certainly hostile worlds guardians care deeply
about issues of injustice, inequality, and protection. Indeed, those
concerns underlie their insistence on insulating spheres of intimacy
to protect relations of trust and reciprocity. Yet paradoxically, by
perpetuating the myth of inescapable divisions and battles between
the worlds of sentiment and rationality, of market and domesticity,
hostile worlds arguments divert us from real solutions. Such misun-
derstandings therefore not only create theoretical confusions but
have serious practical implications. We have seen repeatedly how
hostile worlds arguments shape legal decisions. Indeed, they often
underpin unjust policies, such as the following:
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• Denial of compensation to women for household work in a
range of areas

• Low pay for caregivers, such as nannies and home-health
aides

• Condemnation of welfare to unmarried mothers, as a spur to
dependency

• Prohibitions on child labor that actually harm households or
hinder children’s acquisition of valuable skills

To the extent that normative discussions assume the existence of
separate spheres and their mutual corruption at point of contact,
those normative programs will fail to accomplish their announced
objectives.

It therefore matters to get the interaction of intimacy and eco-
nomic activity right. This book has put forth a connected lives ap-
proach, showing the continuous crossing of our intimate relations
and economic transactions. Looking at coupling, care, and house-
holds we did not find separate worlds of economy and sentiment,
nor did we see markets everywhere. Instead we have observed cross-
cutting, differentiated ties that connect people with each other. We
witnessed people investing energy and ingenuity in marking differ-
ences among their relations to each other and regularly including
economic transactions in those intimate relations. None of us, we
have seen, lives in segregated spheres with unbreachable barriers
between our personal relations and our economic ties.

What are the practical implications of such an approach? To di-
rect our search toward just, noncoercive sets of economic transac-
tions for different types of intimate relations. The goal is not there-
fore to cleanse intimacy from economic concerns: the challenge is
to create fair mixtures. We should stop agonizing over whether or
not money corrupts, but instead analyze what combinations of eco-
nomic activity and intimate relations produce happier, more just,
and more productive lives. It is not the mingling that should concern
us, but how the mingling works. If we get the causal connections
wrong, we will obscure the origins of injustice, damage, and danger.
Certainly, this book does not confer an unqualified seal of approval
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on the reconciliation of all forms of intimacy and all kinds of eco-
nomic transactions. Commercialization can and often does create
injustice and corruption of intimate ties. But the book strongly re-
jects existing explanations of how, when, and why this happens.

A Last Look at Care

For a concrete application, let us return to the contested topic of
paid care, which has emerged as a crucial issue on the national politi-
cal agenda. With the aging of the baby-boom generation, and as
most mothers in the United States participate in paid work, the care
of children, the elderly, and the sick is being seriously reassessed.
We are confronting, Arlie Hochschild argues, a “care deficit” crisis
(Hochschild 1995: 342). As Deborah Stone declared in a Nation edi-
torial, “We have the Bill of Rights and we have civil rights. Now we
need a Right to Care, and it’s going to take a movement to get it.”
Noting both the emotional strains and professional constraints of
informal caregivers, as well as systematic economic exploitation of
underpaid formal caregivers, Stone insists, “We need a movement
to demonstrate that caring is not a free resource, that caring is hard
and skilled work, that it takes time and devotion, and that people
who do it are making sacrifices” (Stone 2000b: 13).

Paying for care encounters the same difficulties and concerns that
come up each time people try to think through the relationships
between market activity and social obligations. What will happen,
many worry, if paid care substitutes for informal assistance? Would
the generalization of payment for such care destroy caring itself?
Would its subjection to monetary calculation rationalize away its
essential intimacy? Will recognizing the economic contributions of
housewives turn households into impersonal minimarkets? Or, on
the other hand, will subsidies to housewives increase the ghetto bar-
riers separating them from other workers? Should grandmothers
receive compensation when they care for grandchildren while their
daughters work elsewhere? In any case, how can we possibly arrive
at an appropriate financial evaluation of caretakers’ contributions?
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Payment for care thus raises all the questions of possible corruption
and disruption that so concern critics of commercialization.

Increasingly impatient with standard hostile world and nothing-
but answers to such questions, a group of imaginative feminist
thinkers are moving toward an alternative approach very much in
the spirit of connected lives. They identify multiple forms of con-
nection between interpersonal relations and different spheres of
economic life. Questioning the idealization of unpaid care, these
analysts ponder possibilities and explore actual practices where pay-
ments and care fruitfully coexist. They thus shift away from rigid
certainties about money’s corruption to a clear-eyed investigation
of both paid and unpaid caring. They also raise pointed questions
about the equity and propriety surrounding the reward and recogni-
tion of care as a critical contribution to social well-being, arousing
concerns about proper compensation for paid care workers; ade-
quate provision for care of children, the sick, and the elderly; and
economic security for unpaid caregivers.

Implicitly these thinkers are recognizing the distinctiveness and
value of relational work. In the process, they are building a new
economics of care. Consider, for instance, the challenge laid down
by economists Nancy Folbre and Julie Nelson: “An a priori judg-
ment that markets must improve caregiving by increasing efficiency
puts the brakes on intelligent research, rather than encourages it.
Likewise, an a priori judgment that markets must severely degrade
caring work by replacing motivations of altruism with self-interest
is also a research stopper.” Instead, they insist, “the increasing in-
tertwining of ‘love’ and ‘money’ brings us the necessity—and the
opportunity—for innovative research and action” (Folbre and Nel-
son 2000: 123–24; see also England and Folbre 2003).3

Pointing to the child-care market as thickly social and relational,
Julie Nelson argues that parents or caregivers seldom define that

3 See also Crittenden 2001; Folbre 2001; Held 2002; Himmelweit 1999; Nelson
1999; Ruddick 1998. For an introduction to selected social science approaches to
caring, see Cancian and Oliker 2000; Tronto 1994. For related views on regard as
an incentive for reciprocity, see Offer 1997.
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market “as purely an impersonal exchange of money for services. . . .
The parties involved engage in extensive personal contact, trust,
and interpersonal interaction. . . . The specter of the all-corrupting
market denies that people—such as many child-care providers—
can do work they love, among people they love, and get paid at
the same time.” Paid care, she insists, should not be treated as
“relationally second rate” (Nelson 1998: 1470). Similarly Carol
Sanger makes the point that surrogate childbearing deserves recog-
nition as serious women’s work deserving full rewards (Sanger
1996). This book has repeatedly and amply confirmed Nelson’s and
Sanger’s claims.

What’s more, these challengers note that hostile worlds assump-
tions portraying love and care as demeaned by monetization may in
fact lead to economic discrimination against those allegedly intangi-
ble caring activities. A group of legal specialists reviewing labor arbi-
tration decisions in cases involving employees’ use of work time for
caring duties discovered concrete evidence of such discrimination
(Malin et al. 2004). Their study focused on unionized workplaces,
which tend to be friendlier to families than nonunion shops. Al-
though the record of decisions was mixed, the study nevertheless
found frequent disciplinary action, including firing, against employ-
ees who missed work to take care of family obligations to children,
spouses, grandchildren, and parents. Employees defended by their
unions in the arbitration hearings experienced a wide range of such
obligations: the cases included a janitor who had missed one day of
work to take care of a disabled child, a mechanic who stayed home
attending to his cancer-stricken wife, and a worker at a psychiatric
center who refused to work mandatory overtime because she was
unable to find child care for her two young children. The unions’
intervention subverted a too-rigid division between market work
and caring work that produced damage on both sides.

Legal intervention likewise combats discrimination against care-
givers. In a review of legal cases where plaintiffs challenged the
“maternal wall” that discriminates against parental caregivers, Joan
Williams and Nancy Segal provide ample proof of continuing
stereotyping and unequal workplace treatment for parents, both
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women and men. In fact, they discovered startling evidence of bla-
tant bias, with some employers openly declaring mothers to be unfit
workers and others deriding fathers’ requests for parental leave.
More surprisingly, however, they found an increase in litigation, as
more employees file suits against unfair dismissals or penalties con-
nected to their care work. What’s more, Williams and Segal report
that courts seem increasingly likely to recognize such employee
claims. As a result, although the trend is recent, more plaintiffs are
winning their cases, sometimes with substantial monetary awards
and settlements. Williams and Segal strongly endorse such legal ac-
tion as one mechanism to end workplace discrimination against pa-
rental care work. Breaking down the pernicious “maternal wall” by
recognizing the rights of caregivers, they further argue, will produce
better and more productive workplaces (Williams and Segal 2003).

On a closely related matter, as Paula England and Nancy Folbre
point out, “the principle that money cannot buy love may have the
unintended and perverse consequence of perpetuating low pay for
face-to-face service work” (England and Folbre 1999: 46). Noting
that typically it is women who are expected to provide caring labor,
we should suspect, they warn, “any argument that decent pay de-
means a noble calling” (48). Indeed, the first study focusing on the
relative pay of care work documents a significant “wage penalty” for
face-to-face service providers, such as teachers, counselors, health-
care aides, and child-care workers (England, Budig, and Folbre
2002). Although both men and women involved in care work pay
this penalty, women do so more often, since they are more likely to
be involved in this type of work (see also Budig and England 2001).

Allowing for the social and moral legitimacy of paid care, the fem-
inist agenda stops fretting over whether or not to pay for caring
labor, turning instead its attention to the amount and form of pay-
ment and to the investigation of actual caring relationships. The
problem is not, they discover, whether money is involved but
whether the type of payment system matches the caring relation-
ship. In the process, these analysts join efforts in breaking down the
traditional hostile worlds dichotomies that erroneously split eco-
nomic transactions and intimate personal relations into separate
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spheres, one antiseptically market-driven, the other cozily senti-
mental. To bring caring labor out of its economically marginal
ghetto, they forcefully establish its fundamental economic signifi-
cance and its variable economic content.

Only after we recognize that caring labor has always involved eco-
nomic transactions, can we construct democratic, compassionate
caring economies, supplying care workers with greater resources,
legal standing, and respect than they have previously enjoyed. To be
sure, recent feminist critics are not the first to identify these chal-
lenges. Historians have long since documented the nineteenth-cen-
tury ideology of separate spheres segregating domestic from market
worlds (see Boydston 1990; Cott 1977), nineteenth-century move-
ments advocating wages for housework moved the issue into practi-
cal politics, and developmental psychologists (see Chodorow 1978;
Gilligan 1982) have debated extensively the cognitive gendering of
such worlds. Focusing on the economics of care, however, feminist
critics of hostile worlds ideology bring out even more clearly than
their predecessors the specific political and moral consequences of
separate spheres.

In this book’s terms, the feminist rethinking of care concerns the
nature and valuation of relational work. As we have discovered
throughout our discussions of coupling, care, and household econo-
mies, intimate relations require extensive effort; people match par-
ticular relations with specific transactions and media, and distin-
guish them punctiliously from other relations with which they might
become confused. Caring relations, as we have seen, not only consist
of those between caregiver and recipient of care but also commonly
involve other kin, friends, and neighbors. Firing a nanny, for in-
stance, not only disrupts relations between nanny and child but also
provokes changes in relations between parent and child, and often
between the nanny and her own household as well. Today’s caring
interactions, moreover, always have implications for tomorrow’s re-
lations of those involved. In some cases, as with the estate claims
of caretakers, these long-term connections receive concrete legal
recognition.
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A simple analogy with the market equivalent of a care service thus
falls far short of exhausting that relationship’s weight and complex-
ity. For that reason, policies that reckon care within households on
the basis of what is currently available in the market or as a two-
party contractual matter, neither capture the likely impact of a policy
intervention nor evaluate the service properly. Furthermore, the
very medium and modality of payment have an impact on the caring
relations: they signify to the participants what kind of relation they
are carrying on. That is why, beyond a broad agreement that care
work is currently underpaid and undervalued, we have to understand
that the form and conditions of payment themselves matter. A daily
payment in cash signifies a very different relationship from a
monthly check. Although they matter in specific ways for intimate
settings, taking notice of the form of payment is not a trivial senti-
mental consideration. We have extensive evidence of how much the
form of compensation matters even to CEOs of large companies,
who ordinarily receive a wide range of perquisites in addition to
straight monetary payments. Take away the company car, the execu-
tive washroom, or the luxury travel, and you take away some of the
CEO’s distinction.

Money, Money

Such principles shed unexpected light on controversies about the
moral standing of monetary compensation for accidental death
(Borneman 2002; Lascher and Powers 2004.). In the case of 9/11
payments, critics often accused victims’ families of simple, distaste-
ful greed. However, 9/11 recipients of compensation repeatedly de-
clared that it was “not about the money.” Fund administrator Ken-
neth Feinberg backed them up:

I have received . . . and have read in the newspapers, comments
from a few American citizens expressing the opinion that the
victims and their families are “greedy” in seeking additional
compensation. As I have repeatedly stated . . . I believe that
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characterization is unfair. This Fund, and the comments of dis-
tressed family members, are not about “greed” but, rather, re-
flect both the horror of September 11 and the determination
of family members to value the life of loved ones suddenly lost
on that tragic day. (U.S. Department of Justice 2002: 11,234).

Properly understood, indeed, recipients were mostly right to say
it was not just about the money. As Herbert Nass, a lawyer repre-
senting a 9/11 victim’s family commented, “This is not about the
money for them, because it’s such sad money” (Chen 2003: sec. B1).
On the whole, victims’ families were seeking not only financial ad-
vantage but also public recognition of their loss and of their special
relationship to the victim. As we saw earlier, some payments directly
recognized the unpaid contributions that the victims had been mak-
ing to their households. Once again, we see that the medium and
modality of compensation represents not simply quid pro quo cash
value but the meaning of the relationships involved. Yet in a very
different sense it was about the money. As in medical malpractice,
wrongful death settlements, and compensation for disabling on-the-
job injuries, the payment of large sums simultaneously announces
the seriousness of the loss involved and the responsibility of some-
one else for that loss. Large penalties may even impel the authors
of dangerous conditions to clean them up.

For our purposes, the most important feature of 9/11 compensa-
tion was its assignment of significant value to relational work. With
such valuation, courts and policymakers enter the world we have
been exploring. In this world, a simple search for the closest market
equivalent of the relational work at hand will almost always miscon-
strue and undervalue that work. Consider the analogy of ecological
intervention, where straightforward compensation of users for the
commercial value of forests or streams they have lost fails to reckon
the overall effect of depleted forests and streams on the environment
at large.

When policies assign value to relational work within intimate set-
tings, they will distort what they are doing, and the intervention’s
likely effects, unless they recognize the impact of proposed policies
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on third parties, diffuse reciprocity, longer-term security, and com-
munities of fate. Both in the short term and the long, superior poli-
cies will ask which arrangements for paid personal care of children,
the elderly, the disabled, and the sick damage the recipients, the
caregivers, and the households involved. Which arrangements actu-
ally enrich participants’ lives? This book’s intimate revelations thus
bear on policy discussions.

Leaving aside questions of policy, this analysis also requires us
to rethink more generally how intimate relations work. We have
established the multiplex mingling of intimacy and economic trans-
actions. We have seen that intimate relations not only incorporate
economic activity, but depend on it and organize it. Beyond that
discovery, in the process of documenting how people couple, care,
and participate in household economies, we have traversed a pro-
foundly relational world. A world in which courting teenagers, lov-
ers, husbands and wives, partners, children, grandparents, caretak-
ers, and the many other intimate partners we have encountered are
continually involved in maintaining, reinforcing, testing, and some-
times challenging their relations to each other. In fact, their sense
of themselves intertwines closely with the meanings of their rela-
tionships to others.

This world of intimacy is not, as some theories of social behavior
imply, peopled with characters playing out fixed roles based on gen-
der, sexual orientation, religion, or ethnicity. Nor is it a world, as
other theorists would argue, in which each single individual is busily
strategizing how to maximize his or her own self-interest. Yes, we
do find continuous bargaining and negotiation between couples,
caregivers, and care recipients, as well as among household mem-
bers, but not one strategic actor moving against another. Instead,
we find people locating themselves within webs of social relations,
working out their places by means of interaction with others, and
constantly taking into account the repercussions of any particular
relation for third parties.

Intimate relations matter. Because of their importance, intimate
relations become vulnerable to misunderstandings, moral outrage,
mismatches, falsification, and betrayal. Intimacy creates all sorts of
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dilemmas: is this person a gold digger or an intimate friend? Is this
a caring relation or exploitation? When should care be paid for?
Why should it be acceptable to pay a babysitter but not to pay a
sister to watch her baby brother? Over what kinds of children’s and
teenagers’ expenditures should parents hold vetoes? Determining
which kind of economic activity matches which kind of intimacy
matters enormously to the participants. We have seen this in cou-
ples, caring, and households. People invest a great deal of energy in
marking the right economic transactions for the relationship and
distinguishing them sharply from the wrong economic transactions.
We see this both in practices and legal arena. Which is an acceptable
economic transaction for which family member?

Even more generally, we have discovered a relational world. The
same people behave quite differently in different relations, as well
they should. In this book’s longer perspective, the old continuum
from intimate to impersonal does not disappear but takes on new
meaning. First, we find that it is, indeed, a continuum rather than a
dichotomy into separate spheres. Second, we recognize that both
individual relations and social settings vary significantly along the
continuum. Third, we notice economic activity at every step along
the continuum, instead of concentrated at one end. Fourth, we see
that the economic activity actually supports and reproduces the
relations and settings all along the continuum. Fifth, we observe
throughout the range that people are constantly negotiating and
renegotiating matches among relations, media, transactions, and
boundaries. Sixth, we understand that some negotiated matches in-
volve injustice, cruelty, damage, or confusion, not because they mix
personal relations with economic activity but because they result
from improper exercises of power. Finally, in a high proportion of
cases we witness consequences for third parties: how people interact
affects other relations in which those people are involved.

We could obviously follow these insights into other intimate set-
tings this book has neglected: larger kinship groups, friendship,
neighborhoods, family businesses, combat units, hospital wards, and
more. In those settings, we would expect the same general lessons
to apply. With appropriate changes in perspective, we could likewise
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follow them into other settings that are not predominantly intimate,
but in which intimate relations nevertheless appear: corporations,
schools, college dormitories, prisons, retail trade, soup kitchens,
welfare offices, and the creative arts. The basic lessons would remain
the same. Far from constituting a fragile separate sphere, intimate
relations ramify across an enormous range of social settings and ac-
tivities, beyond spouses, lovers, children, and kin.

If this book has done its job well, it will help readers recognize
what is happening to them in everyday social life. All of us are, after
all, constantly negotiating appropriate matches between our inti-
mate relations and crucial economic activities. Choices people make
in these regards carry great moral weight and have serious conse-
quences for the viability of their intimate lives. Intimacy, we have
seen, has great value for its participants, and therefore involves seri-
ous risks. No single model of intimacy will serve for all its uses.
Intimacy takes many forms. So does its purchase.
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